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Background —2016 Petitions Received
After the Compliance Deadline
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‘has requested exemptions from the 2016 RFS for
€S Ex. 4 CBI ‘refineries

. Submitted petitions dated May 15 and May 16, 2017, respectively

Other refineries may also be considering submitting 2016
petitions
* We understand thati Ex. 4 CBI ‘will submit a petition for its
E_Ex. acaiirefinery

The 2016 RFS compliance deadline was March 31, 2017

EPA has not previously received small refinery petitions submitted
after the applicable RFS compliance deadline
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Will EPA Consider Small Refinery Petitions
Submitted After the RFS Compliance Deadline?

* EPA must decide whether or not it will evaluate these newly
submitted 2016 petitions.

 Statutory language leaves room for EPA interpretation

* CAA section 211{(o)(9)}(B)(i): “A small refinery may at any time
petition the Administrator for an extension of the exemption under
subparagraph {A) for the reason of disproportionate economic
hardship.” (emphasis added)

* Lack of precedent allows EPA to make a policy choice
* Option 1: do not consider petitions submitted after the deadline

* Option 2: review petitions regardless of whether they are submitted
before or after the deadline
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Option 1: Only Evaluate Petitions
Received Before the Compliance Deadline

Ex. 5 Deliberative Process (DP)

* Implementation of small refinery exemption program remains consistent with
overall RFS program structure
+ Statute and EPA regulations impose obligations on an annual basis
* Regulations impose deadline for obligated parties to comply with annual obligation
* Preserves integrity of annual program and gives meaning to the compliance deadline

* Provides regulatory stability for industry by remaining consistent with existing
approach
* Preserves integrity of prior small refinery exemption decisions
* Preserves integrity of RIN market for prior compliance years
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Option 2: Evaluate Petitions Received ‘At
Any Time’

* Alternate approach:

* Choose to review small refinery petitions regardless of whether
they are submitted before or after the applicable RFS compliance
deadline

¢ If we select Option 2, we need to make some additional
policy decisions as discussed on the following slides.
* How will the Agency handle expired RINs?

* Will the Agency set a unique deadline for hardship petitions or will
EPA accept petition requests for past years (i.e., 2011-2015)?

* This approach would also raise significant near- and long-
term issues for the RFS program.
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Issue 2a: How will the Agency handle
expired RINs?

* A small refinery that has initially complied with the program and then
subsequently receives relief is likely to have expired 2015 RINs that were part of
its original 2016 compliance demonstration.

Ex. 5 Deliberative Process (DP)
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Issue 2b: Will the Agency Accept
Petitions for 2011-20157

* |f we take the view that “at any time” applies beyond the compliance deadline
we will need to decide if that applies to years prior to 2016 as well.

Ex. 5 Deliberative Process (DP)
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Option 2: Potential Impacts on
Carryover RIN Volumes

¢ 26 additional small refineries would be eligible to petition
and seek decision

* Potential impact on RIN market and parties that own RINs:

* To date we have exempted 11 small refineries with an RVO of ~390
million RINs (~2% of the 2016 total renewable fuel standard)

* The total RVO of all 38 potentially eligible small refineries is ~1.8
billion RINs (~8% of the 2016 total renewable fuel standard)

* Every additional exemption that we grant adds that refinery’s RVO
to the carryover RIN bank

» This will likely decrease the value of each RIN, harm parties that own RINs,
and cause market uncertainty

* If we were to allow new petitions for 2011-2015 the issue of
additional carryover RINs would be further exacerbated.
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Next Steps

* Decide on policy approach; develop and implement
communication plan accordingly

: Ex. 5 Deliberative Process (DP) | EX. 4 CB|§ Ex. 5 Deliberative Process (DP)

Ex. 5 Deliberative Process (DP)
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Appendix
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Ex. 4 CBI
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Ex. 4 CBI
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Message

From: Cohen, Janet [cohen.janet@epa.gov]

Sent: 7/29/2019 5:20:35 PM

To: Bunker, Byron [bunker.byron@epa.gov]

Subject: FW: nnto - reminder, please review & comment - draft sre briefing for anne

Attachments: 7_29 19 RFS DRAFT Small Refinery Hardship Briefing for Anne Idsal_update.pptx

Here's a standalone version. —j. -

From: Cohen, Janet

Sent: Monday, July 29, 2019 1:03 PM

To: Machiele, Paul <machiele.paul@epa.gov>

Subject: RE: nnto - reminder, please review & comment - draft sre briefing for anne

Paul, please see reworked slide 4 + slide 32, Ex. 5 Deliberative Process (DP) i
Ex. 5 Deliberative Process (DP)

From: Machiele, Paul <machisle.paul@epa.zov>

Sent: Monday, July 29, 2019 9:56 AM

To: Cohen, Janet <cohen.anset@epa.gov>; Bunker, Byron <bunker. byron@epa. gov>; Hengst, Benjamin

<Hengst Benlamin@epa.gov>; Dubey, Susmita <dubey susmita@epa.gov>; Garfinkle, Stacey

<garfinkle stacev@ena gov>; Le, Madison <Le Madisonfena.zov>;, McKenna, Chris <BicKenna Chris@epa.gow>,;
Michaels, Lauren <Michaels Lauren@epa.gov>; Nelson, Karen <nglson karen@epa gov>; Parsons, Nick

<Parsons. Nicki®epa.gov>; Piotrowski, Greg <pictrowski greg®@epa. gov>; Spencer, Mark <spencer.markiena.gov>;
Stahle, Susan <Stabile Susan@epa.goy>; Weihrauch, John <Weaibhwauch John@epa.gov>

Subject: RE: nnto - reminder, please review & comment - draft sre briefing for anne

Your call, but | would suggest that you add another slide after slide 5, or some bullets to Slide 4: Ex. 5 Deliberative Process (DP)

Ex. 5 Deliberative Process (DP)

From: Cohen, Janet

Sent: Monday, July 29, 2019 8:37 AM

To: Bunker, Byron <bunker.byron@epa.gov>; Hengst, Benjamin <Hengst.Benlamin@epa.gov>; Dubey, Susmita
<dubey.susmita@epa.goy>; Garfinkle, Stacey <garfinkle. stacey@epa. gov>; Le, Madison <Le. Madison@epa.sovw>;
Machiele, Paul <machisle nauli@ens.gov>; McKenna, Chris <McKennz. Chris@epa.gov>; Michaels, Lauren
<Michasls. Lauren@epagov>; Nelson, Karen <nalsonkaren@epa.pov>; Parsons, Nick <Parsons. Nick@ena.zov>;
Piotrowski, Greg <piotrowski.gregi@ena.gov>; Spencer, Mark <spencer.mark@epa.gov>; Stahle, Susan
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<Stahle Susan@epa.gov>; Weihrauch, John <¥sihrauch lohn®@epagowy>
Subject: nnto - reminder, please review & comment - draft sre briefing for anne

From: Cohen, Janet

Sent: Thursday, July 25,2019 11:34 AM

To: Byron Bunker <Bunker Byron@epa gov>; Hengst, Benjamin <Hengst. Benlamin@epa gov>; Dubey, Susmita
<gdubey susmita@epa.gov>; Garfinkle, Stacey <Garfinkle.stacev@epa.pov>; Le, Madison <Ls Madison@ena.pov>;
Machiele, Paul <miachiele. paul@epa.gov>; McKenna, Chris <mckenna, chris@epa.gov>; Michaels, Lauren
<Michaels Lauren®@epa.gov>; Nelson, Karen <nszlson karen@epa.gov>; Parsons, Nick <Parsons Nick@epa.gow>;
Piotrowski, Greg <piotrowskigres@epa.goy>; Spencer, Mark <spencer.mark@epa.gow>; Stahle, Susan

<Stahie Susan@epa.gov>; Weihrauch, John <Weaihrauch lohniBepa.gov>

Subject: draft sre briefing for anne -- needs review and some updates

All, attached here and posted on sharepoint is a draft based on the last version of our briefing for Administrator
Wheeler. It's rearranged and updated some but still needs your overall review as well as some specific updates:

Ex. 5 Deliberative Process (DP)

ED_005290_00001985-00002



EPA-HQ-2018-007467

RFS Small Refinery Exemptions
Late 2016 Petitions
Options for 2017 Evaluation and Decision Process

Discussion with Mandy Gunasekara
October 5, 2017
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Overview

# Purpose of today’s discussion:
w Update/wrap-up on late 2016 petitions
w Options for 2017 petitions

Deliberative - Do Not Cite or Quote
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Late 2016 Petitions

ED_005290_00002049-00003



EPA-HQ-2018-007467

Status of Late 2016 Petitions

Ex. 4 CBI

# Island Energy Systems Ex. 4 CBI
# DOE has the submissions and is evaluating these petitions
# We do not yet know what DOE will recornmend

# We expect to receive more 2016 petitions as refineries learn that they may still
petition

Deliberative - Do Not Cite or Quote
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Options for Treatment of 2017 Small
Refinery RFS Hardship Petitions
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Background on 2017

# We have received five petitions to date from small refineries seeking exemption
from the 2017 RFS. We would like to confirm policy direction before we begin
our evaluation so we can apply a consistent approach to all 2017 petitions

# The 2017 situation is different than past years:
# For the first time EPA has its own direction from Congress on its treatment of small refinery
petitions
= Previous Congressional statements were directed only to DOE

* An explanatory statement to the 2017 budget bill directs EPA to follow DOE’s recommendation, or report
to the appropriations committee and the DOE secretary at least 10 days in advance of issuing a decision
that differs from DOE’s recommendation

# In past years, EPA followed the statutory directive to consult with DOE, consider the (DOE)
Small Refinery study, and “other economic factors” in deciding whether to grant relief or not

# We expect to receive many more 2017 petitions than we did in recent years as a

result of the Congressional explanatory statement and of our granting of aimost
all petitions in 2016

Deliberative - Do Not Cite or Quote
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Small Refinery Exemption Eligibility and Decisions

Eligible © 59 . i - o 38
Grant 592 24 8 6 11
Deny i/a 8 7 5 9 1
Other n/a 0 1c 0 14 4=
Total Patitions n/a az 18 12 14 16

3 Statute exempted all small refineries through 2010

b Includes refineries that participated through DOE survey and through petition to EPA

¢ Petition withdrawn

d Ppetition deemed ineligible

¢ Petitions received after compliance deadline

f The number of small refineries eligible to petition has decreased since the RFS program was

Deliberative - Do Not Cite or Quote

created because of consolidation, acquisition, cessation of transportation fuel production, etc.

38
thd
thd
thd
thd
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Ex. 5 Deliberative Process (DP)
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Ex. 5 Deliberative Process (DP)
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Appendix
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2016 Small Refinery Petitions Granted

Ex. 4 CBI

Deliberative - Do Not Cite or Quote
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Late 2016 Small Refinery Petitions

Ex. 4 CBI

Deliberative - Do Not Cite or Quote
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Ex. 5 Deliberative Process (DP)

ED_005290_00002049-00013



EPA-HQ-2018-007467

Small Refineries Eligible to Petition for 2017 RFS Exemption

Ex. 4 CBI

e ¥ X046 Exerption denied ¥ late 2018 Petition receivad " 30

Deliberative - Do Not Cite or Quote
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Small Refinery Language from Appropriations Committee Report

Small Refinery Relief.—Congress directed the Agency, in consultation with the Department of Energy [DOE], to
grant hardship relief to small refineries if compliance with the Renewable Fuel Standard [RFS] would impose a
disproportionate economic hardship. In response to several recent petitions, the Agency determined that
compliance with the RFS would have a disproportionate economic impact on a small refinery, but denied
hardship relief because the small refinery remained profitable notwithstanding the disproportionate economic
impact. This is inconsistent with congressional intent because the statute does not contemplate that a small
refinery would only be able to obtain an exemption by showing that the RFS program threatens its viability.
Congress explicitly authorized the Agency to grant small refinery hardship relief to ensure that small refineries
remain both competitive and profitable. In the intensely competitive transportation fuels market, small entities
cannot remain competitive and profitable if they face disproportionate structural or economic metrics such as
limitations on access to capital, lack of other business lines, disproportionate production of diesel fuel, or other
site specific factors identified in DOFE’s original 2011 Small Refinery Exemption Study prepared for Congress.
When making decisions about small refinery exemptions under the RFS program, the Agency is directed to
follow DOE’s recommendations which are to be based on the original 2011 Small Refinery Exemption Study
prepared for Congress and the conference report to division D of the Consolidated Appropriations Act of 2016.
Should the Administrator disagree with a waiver recommendation from the Secretary of Energy, either to
approve or deny, the Agency shall provide a report to the Committee on Appropriations and to the Secretary of

Energy that explains the Agency position. Such report shall be provided 10 days prior to issuing a decision on a
waiver petition.

Deliberative - Do Not Cite or Quote
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Message

From: Cohen, Janet [cohen.janet@epa.gov]

Sent: 11/29/2017 5:42:09 PM

To: Bunker, Byron [bunker.byron@epa.gov]

Subject: FW: small refinery briefing for 10 am fuels meeting

Attachments: 11 _29_17 draft Wehrum small refinery discussion.pptx; 11_27_ 17 RFS Small Refinery Grants and Denials_2013-
2016.docx; 11_27_17 RFS Small Refinery Grants and Denials_2016 only.docx

fyi

From: Cohen, Janet

Sent: Wednesday, November 29, 2017 12:35 PM

To: OTAQ Materials <OTAQMaterials@epa.gov>

Subject: RE: small refinery briefing for 10 am fuels meeting

Here is an updated version plus the league tables, all in one place. —]. -

From: Hengst, Benjamin

Sent: Wednesday, November 29, 2017 11:44 AM

To: Cohen, Janet <¢ohern iansti@ena. goy>

Cc: Sutton, Tia <sution.tia@ena.goy>; Burch, Julia <Burch.luliaflena.gov>
Subject: RE: small refinery briefing for 10 am fuels meeting

Janet—when you have a final version, can you please re-circulate to OTAQ Materials? Chris said he'll look at it 1pm
today, so he may have edits after that.

From: Cohen, Janet

Sent: Wednesday, November 29, 2017 9:43 AM

To: OTAQ Materials <OTAGMaterials@ena. gov>

Cc: Davis, Theresa <Davis. Theresa@epa.gow>; Schmittou, Kim <schmittou.kim@epa.gov>; Boylan, Thomas
<hovianthomas@epa.gov>; Li, Ryland (Shengzhi) <Li.Ryland@epa.gov>; Machiele, Paul <miachisle paul@spa.gov>;
Master, Barbora <} aster. Barbora@epa.gov>; McKenna, Chris <MeKenna. Chrisiena.gov>; Michaels, Lauren
<Michael. Lauren@ena.gov>; Nelson, Karen <nislson karsn@epa.gov>; Parsons, Nick <Parsens Nick@sena zov>;
Piotrowski, Greg <piotrowski.gregi@ensa.gov>; Stahle, Susan <Siahle Susan@epa.gov>; Sutton, Tia
<sutton.tia®@epa,.gov>; Tom White <Thomas. White @hg.doe.gov>; Weihrauch, John <Weihrauch lohn@epa.gov>
Subject: small refinery briefing for 10 am fuels meeting

Ben et al,
Can you please print this out for Chris.

Kim/Theresa, can you please print 6 copies for me.

Thanks! —j. -
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Message

From: Cohen, Janet [cohen.janet@epa.gov]
Sent: 10/4/2017 3:01:31 PM

To: Bunker, Byron [bunker.byron@epa.gov]
Subject: revised briefing

Attachments: 10_5_17 small refinery discussion.pptx

Byron — here’s an updated version for your review. Changes from last version are:

- Title page

- QOrganization — 2016 first, then 2017; some 2016 slides in previous version moved to appendix here

- Slide 4 — new sub-bullet on need to report to Congress, revised language on expectation for more 2016 petitions
- Slide 8 — added “in full or in part” to last sub bullet on slide

- Slide 11 — added footnote noting| Ex. 4 CBI

- J. -
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Message

From: Cohen, Janet [cohen.janet@epa.gov]
Sent: 11/28/2017 6:35:47 PM

To: Bunker, Byron [bunker.byron@epa.gov]
Subject: draft wehrum small refinery briefing

Attachments: 11_27_ 17 draft Wehrum small refinery discussion.pptx

Byron,

Sending you current draft in interest of time but team is still commenting on this — | asked for them to look at
organization, whether content could be condensed and or moved from Appendix to body and vice versa, etc. We are
probably going to create an overview chronology type slide, maybe that can substitute for some of the material
currently in the body and the detailed slides can move to the appendix. Also asked OGC specifically to look at new
content | added on Court challenges. And Tia wants to add a slide about the difference between small refiners and small
refineries, which | think should go in the appendix.

Ex. 5 Deliberative Process (DP)
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Message

From: Cohen, Janet [cohen.janet@epa.gov]
Sent: 6/27/2017 7:25:26 PM

To: Bunker, Byron [bunker.byron@epa.gov]
Subject: start on new briefing concept?

Attachments: 6_27_17 draft past deadline briefing OGC + paul +lauren new.pptx

Byron — | started playing with what | now understand you to want. Please check out slides 5-10 — maybe this is more
what you were looking for?
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Message

From: Cohen, Janet [cohen.janet@epa.gov]

Sent: 6/27/2017 3:56:09 PM

To: Bunker, Byron [bunker.byron@epa.gov]
Subject: FW: new draft of rfs briefing on share drive

Attachments: 6_20_17 draft past deadline briefing OGC cRSL (002) + paul.pptx

Byron — here’s the version with Ryland’s comments + Paul M.s and | added in the IES petition info we have.

From: Li, Ryland {Shengzhi)

Sent: Tuesday, June 27, 2017 10:04 AM

To: Cohen, Janet <cohen.janet@epa.gov>

Cc: Orlin, David <Orlin.David@epa.gov>; Stahle, Susan <Stahle.Susan@epa.gov>
Subject: RE: new draft of rfs briefing on share drive

Janet,

Attached are my comments on the version you circulated (I commented before you
circulated the one with Paul’s edits). I hope these are useful to you and the team.

Also FYI, Dave and Sue are both out this week. Dave is on vacation and coming back next
Thursday, and Sue is on medical leave this week (but can be reached if necessary).

Regards,

Ryland

Ryland (Shengzhi} Li

Attorney-Adviser

U.S. Environmental Protection Agency

Office of General Counsel, Air and Radiation Law Office

tel: (202) 564-6787 | em: lLryland@epa.gov | desk: WJC-N 7353K

mail: USEPA (2344A), 1200 Pennsylvania Ave. NW, Washington, DC 20460

From: Cohen, Janet

Sent: Monday, June 26, 2017 3:58 PM

To: Bunker, Byron <bunker. byroni@eps.gov>; L, Ryland (Shengzhi) <L Byiand@ena gov>; Machiele, Paul
<machiele.paul@epa.gov>; Master, Barbora <Master Barbora@epa.gov>; McKenna, Chris <MoKenna Chris@epa. gow>;
Michaels, Lauren <Michaels. Lauren@epa.gov>; Nelson, Karen <pslson. karen@ena,gov>; Parsons, Nick

<Parsons Nick@epa.gov>; Piotrowski, Greg <pictrowskisres@spa.goy>; Stahle, Susan <Giahls Susan@epa.gov>; Sutton,
Tia <sutiontis@eps.gov>; thomas.white @hados goy; Weihrauch, John <Weihrauch lohn®epa gov>

Subject: new draft of rfs briefing on share drive
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All — | updated the version | sent out Friday to include comments from Paul M. {(shown in red/strikeout) and on notes
pages. I've posted this version on sharepoint site and am including here for convenience. —j. -
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Message

From: Cohen, Janet [cohen.janet@epa.gov]

Sent: 9/20/2017 5:32:45 PM

To: Bunker, Byron [bunker.byron@epa.gov]
Subject: cleaner version of 2017 small refinery briefing

Attachments: 9_20_17 clean draft 2017 options briefing.pptx

Byron, this version includes a few team edits and is cleaned up except for one slide with comments from Paul M. that |
haven’t looked at yet. —]. -
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Message

From: Cohen, Janet [cohen.janet@epa.gov]
Sent: 4/17/2018 7:08:15 PM

To: Bunker, Byron [bunker.byron@epa.gov]
Subject: draft outline of wehrum briefing

Attachments: 4_17 18 draft bw small refinery update.docx

importance: High

Byron — here’s a start. Does this capture the structure you are suggesting? -j. -
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DRAFT 4.17.18
Outline of Smali Refinery Update for Bill Wehrum April 20, 2018

1. Snapshot of where we are now with petitions

2016 and 2017

Decisions Issued Total Exemptions
Compliance | Petitions Petitions Volume
Year Pending Received Grant Deny Total {mil gals) | RINs {mil)
2016 0 20 19 1 20 7,837.2 791.6
2017 4 29 25 25 11,1189 1,189.6

Remaining 2017 petitions:

- Ready for signature (XXX decision, XXX refineries)
- Ex. 4 CBI/ Ex. 5 Deliberative Process (DP)

- _Have received petitions fromi Ex. 4 CBI _ifor 2013 — 2015 for itsg Ex. 4 CBI

_______________ Lot

- No 2018 petitions yet but expect those to start arriving any time
- More 2017 petitions possible

2. Asks/Decisions for Today

Can/should/will EPA ‘reimburse’ small refineries that get exemptions after returned/held RINs have
expired by creating new, current-vintage RINs?

Ex. 4 CBI/ Ex. 5 Deliberative Process (DP)

- Answer will inform decision on next item (see below)

Can/should/will EPA evaluate new petitions for prior year obligations (when RINs have already expired)
and petitions for reconsideration of prior decisions?
- NOTE : This is a different circumstance than was the case in decision to evaluate new 2016
petitions after the 2016 compliance deadline had passed, but the 2016 RINs had not yet expired
and thus still could be sold or used for 2017 compliance

ED_005290_00002130-00001
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"1 Ex. 4 CBI/Ex. 5 Deliberative Process (DP)

3. Communication about EPA Small Refinery Decisions and Policy

- EPA has not yet made a public statement about its current approach to small refinery exemption
policy and decisions. As a result, there are numerous inquiries to which we have not yet
responded (see appendix). These include:

o Has EPA changed its approach overall? (Many parties)

o How does EPA interpret “extension of exemption”? Who is eligible? (Growth Energy)
Has EPA’s assessment of eligibility changed? (Perkins Coie)

o When may/must refineries petition? Too late for a prior year like 2010 - 20177 How
would refinery be reimbursed if petition is granted? (Turner Mason & Co)

o How many petitions/grants/denials? Which refineries? Etc. {Many parties)

- Proposed website updates on exempted volumes and RINs

4. Appendix

Potential appendix slides

- Summary table of small refinery exemptions 2011 — 2017
- Other?

ED_005290_00002130-00002
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Message

From: Cohen, Janet [cohen.janet@epa.gov]
Sent: 4/17/2018 6:18:02 PM

To: Bunker, Byron [bunker.byron@epa.gov]
Subject: FW: revised briefing

Attachments: 10_5_17 small refinery discussion.pptx

From: Cohen, Janet

Sent: Wednesday, October 04, 2017 1:08 PM

To: Hengst, Benjamin <Hengst.Benjamin@epa.gov>
Cc: Byron Bunker <Bunker.Byron@epa.gov>
Subject: FW: revised briefing

Byron says he’s ok with these. —j. -

From: Cohen, Janet

Sent: Wednesday, October 04, 2017 11:23 AM
To: Byron Bunker <Bunker. Byronflepa gov>
Subject: FW: revised briefing

One more update, changed language on slide 4 from, ! Ex. 5 Deliberative Process (DP)
Ex. 5 Deliberative Process (DP)

- J. -

From: Cohen, Janet

Sent: Wednesday, October 04, 2017 11:01 AM
To: Byron Bunker <Bunker. Byronflepa gov>
Subject: revised briefing

Byron — here’s an updated version for your review. Changes from last version are:

- Title page
- Organization — 2016 first, then 2017; some 2016 slides in previous version moved to appendix here
- Slide 4 — new sub-bullet on need to report to Congress, revised language on expectation for more 2016 petitions

- J. -
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Message

From: Cohen, Janet [cohen.janet@epa.gov]

Sent: 4/17/2018 6:11:57 PM

To: Bunker, Byron [bunker.byron@epa.gov]
Subject: FW: Draft note on Small Refinery Hardships

From: Bunker, Byron

Sent: Thursday, July 20, 2017 3:52 PM

To: Grundler, Christopher <grundler.christopher@epa.gov>

Cc: Hengst, Benjamin <Hengst.Benjamin@epa.gov>; Orlin, David <Orlin.David@epa.gov>; Li, Ryland {Shengzhi)
<Li.Ryland@epa.gov>; Cohen, Janet <cohen.janet@epa.gov>

Subject: Draft note on Small Refinery Hardships

Hi Chris,

Copied below is a draft note for Mandy. | have also attached the draft decision document with the team’s comments
removed. Please let me know if you need anything else.

Thanks,
Byron

% ok koK draft note ko ok ok
Mandy,

Ex. 5 Deliberative Process (DP)

e sk ok sk ok ok

EEEERE RS EEEEEEEEEEEEEEEEEREE ]
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Byron Bunker

Director Compliance Division

Office of Transportation and Alr Quality
Environmental Protection Agency

2000 Traverwood Drive

Ann Arbor, ME4R105

Bunker Byronena soyv

Phone: {734} 214-4155

! | !
i EX. 6 Personal Privacy (PP)
I*****i*****i*****i*****i*****i*****i**
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Message

From: Cohen, Janet [cohen.janet@epa.gov]
Sent: 4/17/2018 6:06:47 PM

To: Bunker, Byron [bunker.byron@epa.gov]
Subject: FW: small refinery hardship one-pagers

Attachments: 3_22 17 Byron RFS Small Refinery Hardship - Options for New Approval Criteria 3-17.docx

From: Cohen, Janet

Sent: Friday, March 31, 2017 3:38 PM

To: Sutton, Tia <sutton.tia@epa.gov>

Cc: Byron Bunker <Bunker.Byron@epa.gov>
Subject: RE: small refinery hardship one-pagers

Tia, this is the most recent copy | have, but honestly things were moving fast and | wasn’t in on all the correspondence
s0 it’s possible that a different and/or more recent version got sent to the Administrator’s team. Copying Byron who
may know.

Ex. 5 Deliberative Process (DP)

- J. -

From: Sutton, Tia

Sent: Friday, March 31, 2017 12:49 PM

To: Cohen, Janet <gohern ianst@epa. gov>
Subject: RE: small refinery hardship one-pagers

Hey lanet,
Chris is on the road back to Ann Arbor now, but may still want them, so that would be great if yvou could send when you
get a chance,

Ex. 5 Deliberative Process (DP)

Thanks!
~Tia

From: Cohen, Janet

Sent: Friday, March 31, 2017 11:18 AM

To: Sutton, Tia <sution tiaBlepa gov>

Subject: RE: small refinery hardship one-pagers

Sorry Tia, was in a meeting and am just seeing this now, too late. Is it now moot, did you find them, or do you still need
me to send? -j. -

From: Sutton, Tia
Sent: Friday, March 31, 2017 9:24 AM
To: Cohen, Janet <gohern ianst@epa. gov>
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Subject: small refinery hardship one-pagers
importance: High

Hey lanet,

Do you have the most recent copies of the small refinery one-pgrs that were sent to the Administrator/Mandy/Ryan J
handy? I'm trying to pull together a briefing book for Chris by 10am, and | just realized that | don’t think we have any of
the small refinery hardship one-pagers saved here on our DC sharedrive (at least, not that | can find). If you could send
any that you have on over, that would be great.

Thanks much!
-Tia

ED_005290_00002150-00002
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Message

From: Cohen, Janet [cohen.janet@epa.gov]

Sent: 4/5/2018 8:32:55 PM

To: Bunker, Byron [bunker.byron@epa.gov]

Subject: FW: update on status/ plans for 2017 and 2016 small refinery petitions

Attachments: 1_3 18 Small Refinery RFS Exemption Petition Status.DOCX

Byron,

Ex. 5 Deliberative Process (DP)

From: Cohen, Janet

Sent: Wednesday, January 03, 2018 6:42 PM

To: Byron Bunker <Bunker.Byron@epa.gov>

Cc: Boylan, Thomas <Boylan.Thomas@epa.gov>; Li, Ryland (Shengzhi) <Li.Ryland@epa.gov>; Machiele, Paul
<machiele.paul@epa.gov>; Master, Barbora <Master.Barbora@epa.gov>; McKenna, Chris <mckenna.chris@epa.gov>;
Michaels, Lauren <Michaels.Lauren@epa.gov>; Nelson, Karen <nelson.karen@epa.gov>; Parsons, Nick
<Parsons.Nick@epa.gov>; Piotrowski, Greg <piotrowski.greg@epa.gov>; Stahle, Susan <Stahle.Susan@epa.gov>; Sutton,
Tia <sutton.tia@epa.gov>; thomas.white@hg.doe.gov; Weihrauch, John <Weihrauch.Jochn@epa.gov>

Subject: update on status/ plans for 2017 and 2016 small refinery petitions

Byron,
Here is a status update on small refinery RFS exemption petitions, plus a check-in on next steps.i Ex. 5 Deliberative Process (DP)

Ex. 5 Deliberative Process (DP)

Ex. 5 Deliberative Process (DP)
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Ex. 5 Deliberative Process (DP)
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2017 Small Refinery RFS Exemption Petitions

Petitioner Date Comments
Alon Krotz Springs (St. Landry Parish, LA) 12.13.17
07.11.17
12.20.17 Ex_ 4 C B I
Ex. 4 CBI ...
12.20.17
12.20.17
12.27.17
Calumet Montana (Great Falls, MT) 12.21.17
Calumet San Antonio {San Antonio, TX) 10.20.17
Calumet Shreveport (Shreveport, AL) 09.29.17
Calumet Superior (Superior, Wl) 08.09.17
12.25.17
10.27.17
E x 4 C 12.13.17
|
12.14.17
07.28.17
Island Energy Services (Kapolei, HI) 12.20.17
Lion Oil (El Dorado, AR) 10.24.17
Par Hawaii (Kapolei, HI) 12.29.17 Ex. 4 C B I
Ex. 4 CBIl 12.21.17

ED_005290_00002161-00001
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12.21.17
x. 4 CBI -
|
07.12.17
WRC {Newcastle, WY) 12.29.17

Late 2016 Petitions

Petitioner Date Comments
vov | EX, 4 CBI
x. 4 CBI -
[ |
12.20.17
12.20.17
09.13.17 Grant decision issued 12.20.17
Island Energy Services (Kapolei, Hi} 6.26.2017 | Ex. 5 Deliberative Process (DP)
E 1 C B I 5.16.17 Grant decision issued 11.1.17
x u 5.15.17 Grant decision issued 11.1.17
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Message

From: Cohen, Janet [cohen.janet@epa.gov]

Sent: 4/5/2018 1:29:12 PM

To: Bunker, Byron [bunker.byron@epa.gov]

Subject: FW: Materials for 10:30am & 1pm OTAQ briefings tomorrow

Attachments: 2_15_ 18 Refinery Eligibility.docx

Byron, I'll keep looking but so far this is the only email | have about talking with Bill Wehrum about eligibility in the
February time frame. -.-

From: Bunker, Byron

Sent: Wednesday, February 14, 2018 5:51 PM

To: Hengst, Benjamin <Hengst.Benjamin@epa.gov>; Manners, Mary <manners.mary@epa.gov>; Cohen, Janet
<cohen.janet@epa.gov>

Cc¢: Sutton, Tia <sutton.tia@epa.gov>; Burkholder, Dallas <burkholder.dallas@epa.gov>

Subject: RE: Materials for 10:30am & 1pm OTAQ briefings tomorrow

Hi Ben,
Attached is an updated draft that removes Chris’s name from the title and updates the date. |think this is good to go.
Thanks,

Byron

EEEEEEEEEEEEEEEEEEEEE LR E]

Byron Bunker

Director Compliance Division

Office of Transportation and Alr Quality
Environmental Protection Agency

2000 Traverwood Drive

Ann Arbor, ME4R105

Bunker Byron@epa. gov

IPE’?{Z}H&E‘C {734} 214-4155%

! . i
i Ex. 6 Personal Privacy (PP) i
FEREWEF R R TR E R T WEREWE sk ok e e ok ok

From: Hengst, Benjamin

Sent: Wednesday, February 14, 2018 5:40 PM

To: Bunker, Byron <bunker.bywron@epa.gov>; Manners, Mary <manners.mary@epa.gov>; Cohen, Janet
<cohenjanet@ena.gow>

Cc: Sutton, Tia <sutiontiz@epa.gov>; Burkholder, Dallas <hurkholder dallas @ ena poy>

Subject: Fwd: Materials for 10:30am & 1pm OTAQ briefings tomorrow

Byron, Janet, Mary: will there be any changes to the paper on small refinery cut-offs? Or should we send down what
you shared with Chris today?

Begin forwarded message:

ED_005290_00002176-00001
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From: "Sutton, Tia" <suitontizi@epa.govs

Date: February 14, 2018 at 4:57:18 PM EST

To: OAR Briefings <QAR Briefings®epa.gov>

Cc: "Hengst, Benjamin” <Hengst Beniamin@epa.gov>, "Burch, Julia" <Burch Julia®@epa.gov>,
"Burkholder, Dallas" <hurkholder.dallas@ena gov>

Subject: Materials for 10:30am & 1pm OTAQ briefings tomorrow

Hi all,

Attached are materials for 2 briefings with Bill tomorrow:
e The Word document is for the 10:30 “OTAQ Fuels Weekly”
e The Powerpoint slides are for the 1pm “RFS/RIN Economics”

| know we're a little late in sending, so please let me know if you need me to print and run copies down
to you {or if you would like for Chris to email them to Bill this evening).

Thanks!
-Tia

<AFPM 2017 Cellulosic Biofuel Waiver Request for Bill W.docx>
<RIN Economics Briefing for Bill W Final pptx>

ED_005290_00002176-00002
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Message

From: Cohen, Janet [cohen.janet@epa.gov]

Sent: 3/7/2017 3:51:21 PM

To: Bunker, Byron [bunker.byron@epa.gov]; Manners, Mary [manners.mary@epa.gov]
Subject: FW: possible small refinery briefing materials

Attachments: Small refinery denials for 2016 W|th'E“°E"DOCX 3_7_17 DRAFT small refinery briefing for Scott Pruitt.pptx; 3_7_17

draft 2016 RFS Hardship Decision Table Handouts for administor briefing.docx

Fyi — electronic copies of what we've pulled together so far. Will of course adjust as we get more info from Tia. —j. -

From: Cohen, Janet

Sent: Tuesday, March 07, 2017 9:46 AM

To: Li, Ryland (Shengzhi) <Li.Ryland@epa.gov>; Machiele, Paul <machiele.paul@epa.gov>; Master, Barbora
<Master.Barbora@epa.gov>; McKenna, Chris <mckenna.chris@epa.gov>; Michaels, Lauren
<Michaels.Lauren@epa.gov>; Parsons, Nick <Parsons.Nick@epa.gov>; Piotrowski, Greg <piotrowski.greg@epa.gov>;
Stahle, Susan <Stahle.Susan@epa.gov>; Sutton, Tia <sutton.tia@epa.gov>; thomas.white@hq.doe.gov; Weihrauch, John
<Weihrauch.John@epa.gov>; Williams, Brent <Williams.Brent@epa.gov>

Subject: for discussion at club meeting

All — please see attached from Barbara plus my first fast cut at squishing about four briefings into one. —j. -

From: Master, Barbora

Sent: Tuesday, March 07, 2017 8:54 AM

To: Cohen, lanet <gohen.lanet@epa gov>; Williams, Brent <Witliams, Brent@epa.gov>
Cc: Plotrowskl Greg <pi {Jtmwsk grep@epa.gov>

Here is the updated one-pager, | put one comment bubble on one area of uncertainty for me. Hoping to get some advice
there. Thanks.

Barbora Master
U.S. Environmental Protection Agency
202-343-9899

From: Cohen, Janet

Sent: Tuesday, March 07, 2017 8:06 AM

To: Master, Barbora <Master. Barbora@epa.gov>; Williams, Brent <Williams. Brent@epa gov>
Cc: Piotrowski, Greg <pictrowski.zreg@epa.gov>

Subject: please update wnth Ex.4C8I |nfo

Barbora & Brent - Ex. 5 Deliberative Process (DP)

Ex. 5 Deliberative Process (DP)

Many thanks. —j. -
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Message

From: Cohen, Janet [cohen.janet@epa.gov]
Sent: 2/1/2019 6:40:10 PM

To: Bunker, Byron [bunker.byron@epa.gov]
Subject: sre briefings

Attachments: 3_16_17 DRAFT small refinery briefing for Administrator Pruitt_jc.pptx; 2_2_17 small refinery transition briefing for
Sarah Dunham.pptx; 2_2_17 decision summary table for transition briefing.doc; 12_1_17 final Wehrum small
refinery discussion.pptx

Byron,

Ex. 5 Deliberative Process (DP)

Ex. 5 Deliberative Process (DP) ! Ex. 6 Personal Privacy (PP) g
Ex. 6 Personal Privacy (PP) i
exsrersona vy o7 | | Cant Work on consolidating and updating over the weekend too.

i
i
[

| am attaching a few versions of things for you to look at:

1) The last version | have of the briefing we were preparing for Pruitt

2) The transition briefing for Sarah (with decision table)

3) Theintro and 2017 decision briefing for Wehrum
We also have briefings we may want to pull material from that include more detail about the DOE and EPA congressional
language, decisions about “at any time,” issues with replacement RINs, and the transition briefing OGC used for its own

new political leaders.

- J. -
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EPA-HQ-2018-007467

Message

From: Cohen, Janet [cohen.janet@epa.gov]

Sent: 9/11/2019 2:18:37 PM

To: Bunker, Byron [bunker.byron@epa.gov]

Subject: FW: for review and comment very draft framework for sre options paper

Attachments: 9_9 19 Discussion DRAFT SRE Options.docx

From: Cohen, Janet

Sent: Monday, September 09, 2019 8:49 AM

To: Burkholder, Dallas <burkholder.dallas@epa.gov>; Nelson, Karen <nelson.karen@epa.gov>; Bunker, Byron
<bunker.byron@epa.gov>; Machiele, Paul <machiele.paul@epa.gov>; Michaels, Lauren <Michaels.Lauren@epa.gov>;
McKenna, Chris <mckenna.chris@epa.gov>; Korotney, David <korotney.david@epa.gov>; Parsons, Nick
<Parsons.Nick@epa.gov>; Hengst, Benjamin <Hengst.Benjamin@epa.gov>; Spencer, Mark <spencer.mark@epa.gov>;
Burch, Julia <Burch.julia@epa.gov>

Subject: RE: for review and comment very draft framework for sre options paper

All — A discussion draft is posted on Sharepoint & 2 18 Discussion DRAFT SRE Options and attached here. I'll print out
copies for AA.

From: Burkholder, Dallas <burkholder. dallas@epagov>

Sent: Friday, September 06, 2019 3:46 PM

To: Cohen, Janet <cohen.janet@ena.gov>; Nelson, Karen <pglson.karen@ena.zov>; Bunker, Byron

<bunker byron@epa.gov>; Machiele, Paul <piachiele. paul@spasov>; Michaels, Lauren <pichaels. Lauren@ens. gov>;
McKenna, Chris <¥ckenna Chrisi@epa.gov>; Korotney, David <korotnev.davidi@ens.goy>; Parsons, Nick

<Parsons. Nicki@epa.gov>; Hengst, Benjamin <Hengst. Benjamin@epa.gov>; Spencer, Mark <spencer.mark@epa.gov>;
Burch, Julia <Burch Julla@ens gov>

Subject: RE: for review and comment very draft framework for sre options paper

Ex. 5 Deliberative Process (DP)

From: Cohen, Janet <sohen.janet@epa.gov>

Sent: Friday, September 06, 2019 2:51 PM

To: Burkholder, Dallas <burkholder.dallas@epa.gov>; Nelson, Karen <ngison.karen@ena gov>; Bunker, Byron
<hunker. byron@epazov>; Machiele, Paul <machiele. paul@epa.gov>; Michaels, Lauren <Michaels.Lauren@epa.gov>;
McKenna, Chris <MoKenna Chris@epa.gov>; Korotney, David <korotney. david@spa.goy>; Parsons, Nick

<Parsons Mick@eps.gov>; Hengst, Benjamin <Hengst Benimmin@epa.gov>; Spencer, Mark <spencer.mark@epa.gov>;
Burch, Julia <Burch Julia@epa.gov>

Subject: RE: for review and comment very draft framework for sre options paper

Thanks Dallas; Ex. 5 Deliberative Process (DP)

Ex. 5 Deliberative Process (DP)
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From: Burkholder, Dallas <burkholder.dallasfena. gou>

Sent: Friday, September 06, 2019 2:33 PM

To: Cohen, lanet <¢ohen.lanet@epa. gov>; Nelson, Karen <nelson. karen@eps.gov>; Bunker, Byron
<bunker.byron®ena.gov>; Machiele, Paul <machiele . paul@epa.gov>; Michaels, Lauren <Michaels. Lauren@eps.gov>;
McKenna, Chris <McKanna.Chris@epa.gov>; Korotney, David <koroiney.david@epa.gov>; Parsons, Nick

<Parsons Nick@epa.gov>; Hengst, Benjamin <Hsngst Benjamin@epa.zov>; Spencer, Mark <spencer.mark@epa.gov>;
Burch, Julia <Burch. Julia@epa.gov>

Subject: RE: for review and comment very draft framework for sre options paper

We currently have a briefing scheduled with Sarah D. at 9am on Monday next week to coveri Ex. 5 Deliberative Process (DP)

Ex. 5 Deliberative Process (DP)

Dallas

From: Cohen, Janet <cghen.lanst@epa gov>

Sent: Friday, September 06, 2019 1:10 PM

To: Nelson, Karen <nelson.karen@epa.gov>; Bunker, Byron <bunker.byron®@epa. gov>; Burkholder, Dallas
<burkholder.dallas@epa.pov>; Machiele, Paul <machisle. paul@ens.zov>; Michaels, Lauren

<Michasls. Lauren@epa.zov>; McKenna, Chris <Mokenna ChrisiBepa.gov>; Korotney, David <kgrotney.davidiBepa.gov>;
Parsons, Nick <Parsons. Nick@ epa gov>; Hengst, Benjamin <Hengst. Benlamin@ena.gov>; Spencer, Mark
<spencer.mark@epa pow>

Subject: for review and comment very draft framework for sre options paper

All -

To get us started | put together an outline for the options paper we talked about yesterday. | haven’t included any of the
details yet — for now let’s make sure we’ve covered all the main points and decide if we like this structure. This draft is
also posted to the small refinery sharepoint folder, linked here: & & 1% DRAFT SRE Options

ED_005290_00002230-00002
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Message

From: Cohen, Janet [cohen.janet@epa.gov]

Sent: 1/30/2019 12:35:47 PM

To: Bunker, Byron [bunker.byron@epa.gov]
Subject: FW: RFS Small Refinery B W Update Briefing

Attachments: DRAFT wehrum update sre decisions_1.29.19.pptx

Fyi. I'm about to go in and start editing the sharepoint version. —]. -

From: Nelson, Karen

Sent: Tuesday, January 29, 2019 11:45 PM

To: Cohen, Janet <cohen.janet@epa.gov>; Boylan, Thomas <Boylan.Thomas@epa.gov>; Garfinkle, Stacey
<Garfinkle.stacey@epa.gov>; Machiele, Paul <machiele.paul@epa.gov>; McKenna, Chris <mckenna.chris@epa.gov>;
Michaels, Lauren <Michaels.Lauren@epa.gov>; Parsons, Nick <Parsons.Nick@epa.gov>; Piotrowski, Greg
<piotrowski.greg@epa.gov>; Stahle, Susan <Stahle.Susan@epa.gov>; Weihrauch, John <Weihrauch.John@epa.gov>; Le,
Madison <Le.Madison@epa.gov>

Subject: RFS Small Refinery B W Update Briefing

Hi Team,
Here are the slides Janet and | have started. I've also uploaded it to Share Point here.
One thing | was confused on after the meeting this morning was how long this briefing is going to be?

Thanks!
-Karen
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Message

From: Bunker, Byron [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=DDF7BCF023D241A9A477A2DC75D5901C-BUNKER, BYRON]

Sent: 5/9/2019 4:32:31 PM

To: Bunker, Byron [bunker.byron@epa.gov]

Subject: FW: ogc sre briefing

Attachments: 6_4 18 OGC small refinery discussion with General Counsel.pptx; RFS Small Refinery Hardship Briefing for
Administrator Wheeler_2.6.19.pptx; 4_15_19 OAR-27 CLEAN RFS-Small Refinery Exemptions.docx

EEEEEE R EEEEREEEEEEEEEEEESEE]

Byron Bunker

Director Compliance Division

Office of Transportation and Air Quality
Environmental Protection Agency

2000 Traverwood Drive

Ann Arbor, M1 48105
Bunker.Byron@epa.gov

Phone: (734) 214-4155

i Ex. 6 Personal Privacy (PP)
R EEEEEEEEEEEEEEEEEE ST E TR E ST T T T3

From: Cohen, Janet

Sent: Thursday, April 11, 2019 10:39 AM

To: Bunker, Byron <bunker.byron@epa.gov>
Subject: ogc sre briefing

Byron, OGC's briefing for GC is attached. Discussion of past and pending cases starts with slide 14. This pre-dates the

........................... Y

EEx.4CBI :clecision. Updated info aboutil_E_ liand current pending cases is included in the overview SRE briefing we

ED_005290_00002283-00001
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Message

From: Bunker, Byron [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=DDF7BCF023D241A9A477A2DC75D5901C-BUNKER, BYRON]

Sent: 7/30/2019 3:27:48 PM

To: Burkholder, Dallas [burkholder.dallas@epa.gov]

Subject: FW: SRE briefing materials for 7/30

Attachments: RFS Small Refinery Hardship Briefing for Anne Idsal.pptx

EEE R E TR R EE SRR E S

Byron Bunker

Director Compliance Division

Office of Transportation and Air Quality
Environmental Protection Agency

2000 Traverwood Drive

Ann Arbor, M1 48105
Bunker.Byron@epa.gov

Phone; (734).214-4155
Ex. 6 Personal Privacy (PP) i

EEEEEEEEEEEEEEEEEEEEEEEESEEEEEES]

From: Cohen, Janet

Sent: Monday, July 29, 2019 3:28 PM

To: OTAQ Materials <OTAQMaterials@epa.gov>

Cc: Bunker, Byron <bunker.byron@epa.gov>; Dubey, Susmita <dubey.susmita@epa.gov>; Garfinkle, Stacey
<garfinkle.stacey@epa.gov>; Le, Madison <Le.Madison@epa.gov>; Machiele, Paul <machiele.paul@epa.gov>; McKenna,
Chris «<McKenna.Chris@epa.gov>; Michaels, Lauren <Michaels.Lauren@epa.gov>; Nelson, Karen
<nelson.karen@epa.gov>; Parsons, Nick <Parsons.Nick@epa.gov>; Piotrowski, Greg <piotrowski.greg@epa.gov>;
Spencer, Mark <spencer.mark@epa.gov>; Stahle, Susan <Stahle.Susan@epa.gov>; Weihrauch, John
<Weihrauch.lohn@epa.gov>

Subject: SRE briefing materials for 7/30

ED_005290_00002391-00001
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Message

From: Bunker, Byron [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=DDF7BCF023D241A9A477A2DC75D5901C-BUNKER, BYRON]

Sent: 5/8/20205:13:39 PM

To: Charmley, William [charmley.william@epa.gov]

Subject: FW: Materials for today's 3pm SRE meeting

Attachments: Briefing Paper on: Ex. 4 CBIESettIement Offer - 042020.docx; Legal Questions Gap-Filling Petitions 042220.docx; Gap-

Filling Petition Status Table 042220.docx

Hi Bill,
The meeting with Anne was on 4/22.
Thanks,

Byron

Byron Bunker

Director Compliance Division

QOffice of Transportation and Alr Quality

Environmental Protection Agency

2000 Traverwood Drive

Ann Arbor, M 48105

Bunker Byron@ena, gov

Phone: (734} 214-4155
Ex. 6 Personal Privacy (PP}

TR T IRR DA R RO R RRO RO R A ok ok sk kool ob ek okt

From: Hengst, Benjamin <Hengst.Benjamin@epa.gov>

Sent: Wednesday, April 22, 2020 2:25 PM

To: Cohen, lanet <cohen.janet@epa.gov>; Nelson, Karen <nelson.karen@epa.gov>; Bunker, Byron
<bunker.byron@epa.gov>; Stahle, Susan <Stahle.Susan@epa.gov>; Dubey, Susmita <dubey.susmita@epa.gov>;
Michaels, Lauren <Michaels.Lauren@epa.gov>; Machiele, Paul <machiele.paul@epa.gov>; Parsons, Nick
<Parsons.Nick@epa.gov>; Li, Ryland {Shengzhi) <Li.Ryland@epa.gov>; Caballero, Kathryn <Caballero.Kathryn@epa.gov>
Subject: Materials for today's 3pm SRE meeting

Hi folks—here are the materials for the 3pm meeting. Please forward as appropriate. Thanks—Ben
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EPA Staff Draft — Deliberative

Gap-Filling Petitions Sent to DOE: 8 Companies, 12 Refineries and 49 petitions® as of April 20, 2020

2010 2011 2012 2013 2014 2015 2016 Total
New Petition 1 5 5 7 8 7 6 39
Original Petition Withdrawn, 1 1
resubmitted for consideration
1 1 1
Reconsideration where DOE Denied Denied Before DOE 3
recommended 0% based on based on | recommended
DOE study | DOE study 50%
Reconsideration where DOE 3 3 6
recommended 50%
Total 1 6 6 9 11 10 6 49
How many more can we expect? Ex. 5 Deliberative Process (DP)

2010 2011 2012 2013 2014 2015 2016 2017 Total
New Petition 1 11 12 18 20 18 13 3 96
Refinery Did Not Qualify 1 1
Reconsideration where DOE Derzuied Derzmied Ry De"beraie Process (o))
recommended 0% based on based on oz DOE did ! ! ! ! 12

not recommend

DOE study | DOE study 50% at this time)

Reconsideration where DOE

recommended 50% 2 2
Reconsideration where denial i ! 1
was upheld upon review | Ex.4CBI/Ex. 5 Deliberative

Total 1 13 14 23 21 22 14 4 112

[ PAGE \* MERGEFORMAT ]
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Message

From: Master, Barbora [Master.Barbora@epa.gov]

Sent: 11/19/2018 3:05:11 PM

To: Orlin, David [Orlin.David @epa.gov]; Le, Madison [Le.Madison@epa.gov]

cC: Weihrauch, John [Weihrauch.John@epa.gov]; Larson, Ben [Larson.Ben@epa.gov]; Cohen, Janet

[cohen.janet@epa.gov]; Nelson, Karen [nelson.karen@epa.gov]; McKenna, Chris [McKenna.Chris@epa.gov];
Parsons, Nick [Parsons.Nick@epa.gov]; Burkholder, Dallas [burkholder.dallas@epa.gov]; Bunker, Byron
[bunker.byron@epa.gov]; Machiele, Paul [machiele.paul@epa.gov]; Stahle, Susan [Stahle.Susan@epa.gov]; Sutton,
Tia [sutton.tia@epa.gov]; Gustafson, Kurt [Gustafson.Kurt@epa.gov]

Subject: RE: ISO some help on declaration for opposition to PRUITT motion to stay

Attachments: Monroe Energy comments.pdf

In their comments to 2019 RVO, Monroe actually put together a nice chart of D6 and D4 RIN price {Argus) fluctuations
from Jan/16 to Oct/17 and marked events along the way that coincided with price spikes. See page 34 of the attached.

Barbora Master
U.S. Environmental Protection Agency
202-343-9899

From: Orlin, David

Sent: Monday, November 19, 2018 9:45 AM

To: Le, Madison <Le.Madison@epa.gov>

Cc: Weihrauch, John <Weihrauch.John@epa.gov>; Larson, Ben <Larson.Ben@epa.gov>; Cohen, Janet
<cohen.janet@epa.gov>; Nelson, Karen <nelson.karen@epa.gov>; McKenna, Chris <mckenna.chris@epa.gov>; Parsons,
Nick <Parsons.Nick@epa.gov>; Burkholder, Dallas <burkholder.dallas@epa.gov>; Bunker, Byron
<bunker.byron@epa.gov>; Machiele, Paul <machiele.paul@epa.gov>; Stahle, Susan <Stahle.Susan@epa.gov>; Sutton,
Tia <sutton.tia@epa.gov>; Gustafson, Kurt <Gustafson.Kurt@epa.gov>; Master, Barbora <Master.Barbora@epa.gov>
Subject: RE: ISO some help on declaration for opposition to PRUITT motion to stay

Ex. 5 Deliberative Process (DP) / Attorney Work Product

David Orlin
U.S. EPA, Office of General Counsel
(202) 564-1222

From: Le, Madison

Sent: Monday, November 19, 2018 8:35 AM

To: Orlin, David <Qrlin. David@ena.gov>

Cc: Weihrauch, John <Weihrauch. Johni®ena.gov>; Larson, Ben <Larson. Beni@eapa.gov>; Cohen, Janet
<gohenansti@epa.env>; Nelson, Karen <nsbion karen@soa.gov>; McKenna, Chris <mmckenna.chris@ena gov>; Parsons,
Nick <Parsons, Mick@ena.gov>; Burkholder, Dallas <burkholder.dallas@epa, gov>; Bunker, Byron

<bunker. byron@epa.zov>; Machiele, Paul <machiele.paul@epa gov>; Stahle, Susan <Stahle Susandlepa.govs; Sutton,
Tia <sution tia@epa.gov>; Gustafson, Kurt <Gustafson Kurldepa.gsov>, Master, Barbora <Master Barbora@epa.gow>
Subject: Re: ISO some help on declaration for opposition to PRUITT motion to stay

Adding Kurt and Barbora to help with some of the arguments on biodiesel nameplate vs actual. | think Paul is lately
correct that capital investment of biodiesel plant is small and so to build out capacity is easy. | think availability of
feedstocks and competitive cost factors are one significant why volumes are down.
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Ex. 5 Deliberative Process (DP)

Sent from my iPhone

On Nov 18, 2018, at 8:15 PM, Orlin, David <Qrlin. David@ epa.gov> wrote:

Sorry for the wide cast on this email— | need both some factual information on SREs and some RIN
market information and not really sure who can help, especially in the next day or so if possible—can
someone let me know if this is easy enough to pull together in a day or two or when you think someone
might be able to have it?

We have an opposition to the motion for stay in the PRUITT litigation {if that doesn’t sound familiar, feel
free to ask) due Monday Dec. 3. Litigation over stays, unlike our usual litigation practice, depends
heavily on declarations {statements under oath explaining why harm is or isn’t so imminent that the
court needs to get involved right away). Sue is out until 11/28 and DOJ will need to see a draft of our
{(or, most likely, Byron’s) declaration before she is back {and preferably before Thanksgiving) in order to
be able to get us a draft.

Sue {before she left) and | are working on a draft declaration and I'd be happy to share it when it's a
little more filled out, but for now it would be great if | could just get some information on the following
topics—

1) RINs generated for Sinclair and HollyFrontier as a result of the vacated and remanded decisions-
- how many 2014 and 2015 RINs were there for each refinery, when were the replacement RINs
generated, do we know what the status is those RINs is (have they been sold or retired?) and
what is the total RIN production for the years for which the replacement RINs were generated?

2)

Ex. 5 Deliberative Process (DP) / Attorney Work Product

As noted above, it would be great if | could get at least an estimate of how complicated it is to get this
information by COB Monday so | could think about what we can get to DOJ when.

Thanks very much, and sorry for the firedrill. Feel free to ask me any followup questions that you'd like.
David Orlin

U.S. EPA, Office of General Counsel
(202) 564-1222
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Message

From: Stahle, Susan [Stahle.Susan@epa.gov]
Sent: 4/17/2018 8:37:24 PM

To: Orlin, David [Orlin.David @epa.gov]

cC: Cohen, Janet [cohen.janet@epa.gov]
Subject: FW: first draft outline for wehrum briefing

Attachments: 4_17_ 18 draft bw small refinery update.docx

FYL

Fhave only able been able to skim this so far and my initial reaciton is to delete this bullet:

Ex. 5 Deliberative Process (DP) / Attorney Work Product

The rest generally looks ok

Susan Stahie

Attorney-Advisor

Adr and Radiation Law Otfice

Ottice of General Counsel

LS, Environmental Protection Agency
202-564-1272 (ph)

202-564-5603 (fax)
stahlesusan®@epa.gov

From: Cohen, Janet

Sent: Tuesday, April 17, 2018 3:11 PM

To: Hengst, Benjamin <Hengst.Benjamin@epa.gov>; Machiele, Paul <machiele.paul@epa.gov>; McKenna, Chris
<McKenna.Chris@epa.gov>; Michaels, Lauren <Michaels.Lauren@epa.gov>; Nelson, Karen <nelson.karen@epa.gov>;
Parsons, Nick <Parsons.Nick@epa.gov>; Piotrowski, Greg <piotrowski.greg@epa.gov>; Stahle, Susan
<Stahle.Susan@epa.gov>; Sutton, Tia <sutton.tia@epa.gov>; Weihrauch, John <Weihrauch.John@epa.gov>

Subject: first draft outline for wehrum briefing

All — here’s an outline for your review. It follows a structure that Byron suggested but please send other ideas,
comments, suggestions, content, etc. etc. if you notice something important missing and/or think something else would
work better.

Tia, please add or send me your FOIA lists.

Ben, I'll revise after | hear back from people but generally do you think this is ok for use with Chris tomorrow? -j. -

ED_005290_00005709-00001



EPA-HQ-2018-007467

Message

From: Stahle, Susan [Stahle.Susan@epa.gov]

Sent: 12/2/2020 5:39:29 PM

To: Bunker, Byron [bunker.byron@epa.gov]; Cohen, Janet [cohen.janet@epa.gov]; Nelson, Karen
[nelson.karen@epa.gov]; Michaels, Lauren [Michaels.Lauren@epa.gov]

CC: Hengst, Benjamin [Hengst.Benjamin@epa.gov]

Subject: FW: NEW LITIGATION CAA{ Ex. 4 CBI v. EPA, No. 20-61116 (5th Cir.)

Attachments: | Ex. 4 CBI iNo. 20-61116 (5th Cir. filed Nov. 27 2020).pdf

FYI

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Stahle, Susan

Sent: Wednesday, December 2, 2020 12:38 PM

To: OGC Immediate Office MGMT <OGC_Immediate_Office. MGMT®@epa.gov>; OGC Immediate Office Support
<OGCFrontOfficeSupportStaff@epa.gov>

Cc¢: Srinivasan, Gautam <Srinivasan.Gautam@epa.gov>; Orlin, David <Orlin.David@epa.gov>; Dubey, Susmita
<dubey.susmita@epa.gov>; Miller, Meredith <Miller.Meredith@epa.gov>

Subject: NEW LITIGATION CAA - Ex. 4 CBI v. EPA, No. 20-61116 (5th Cir.)

On November 27, 2020, EX 4 CB| filed the attached petition for review in the Fifth Circuit

compllance years 2011 through 2016. The decision is attached as Exh bit A to the petition for review.

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272
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Case: 20-61116  Document: 00515653382 Page: 1  Date Filed: 11/27/2020

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

ERGON REFINING, INC.,

Petitioner, Case No.

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

PETITION FOR REVIEW

Pursuant to Section 307(b) of the Clean Air Act, 42 U.S.C. § 7607(b), and
Federal Rule of Appellate Procedure 15(a), Ergon Refining, Inc. (“Petitioner”)
petitions this Court for review of the action of the Administrator of the United
States Environmental Protection Agency (“EPA”) issued on September 14, 2020
and titled “Denial of Small Refinery Gap-Filling Petitions.” This agency action
purported to deny the petitions submitted by Petitioner for small refinery
exemptions under the Renewable Fuel Standard program for one or more of the
compliance years 2011 through 2016. A copy of the action is attached as
Exhibit A.

The agency action states that, “pursuant to section 307(b) [of the Clean Air

Act], any petitions for review of this final action must be filed . . . within 60 days

ED_005290_00005794-00001
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Case: 20-61116  Document: 00515653382 Page: 2  Date Filed: 11/27/2020

from the date this final action is published in the Federal Register.” Exhibit A at 5.
To Petitioner’s knowledge, however, the action has not yet been published in the
Federal Register. EPA’s regulations provide:

Unless the Administrator otherwise explicitly provides in

a particular promulgation, approval, or action, the time

and date of such promulgation, approval or action for

purposes of the second sentence of section 307(b)(1)

shall be at 1:00 p.m. eastern time (standard or daylight, as

appropriate) on (a) for a Federal Register document, the

date when the document is published in the Federal

Register, or (b) for any other document, two weeks after

it 1s signed.
40 C.F.R. § 23.3. Therefore, out of an abundance of caution, Petitioner files this
petition for review within the time period prescribed by 40 C.F.R. § 23.3(b) and 42
U.S.C. § 7607(b)(1).

Petitioner files this petition for review of agency action in this Court, the
regional circuit in which Petitioner is located, because Petitioner believes that
jurisdiction and venue are proper here pursuant to 42 U.S.C. § 7607(b)(1). As a
protective measure, however, Petitioner is also filing a petition for review of the
same agency action in the United States Court of Appeals for the District of
Columbia Circuit, because EPA stated in the agency action that “any petitions for

review of this final action must be filed in the Court of Appeals for the District of

Columbia Circuit.” Exhibit A at 5.
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Case: 20-61116  Document: 00515653382 Page: 3  Date Filed: 11/27/2020

The Certificate of Interested Persons required by Federal Rule of Appellate

Procedure 26.1 and 5th Circuit Rule 26.1.1 is attached as Exhibit B.

Dated: November 27, 2020

Respectfully submitted,
s/ Eric B. Wolff

Eric B. Wolff

PERKINS COIE LLP

1201 Third Avenue, Suite 4900
Seattle, WA 89101-3099
Telephone: 206.359.3779
Facsimile: 206.359.9000
EWolff@perkinscoie.com

Jonathan G. Hardin (admission
application pending)

PERKINS COIE LLP

700 Thirteenth Street, N.W._, Suite 800
Washington, D.C. 20005-3960
Telephone: 202.654.6297

Facsimile: 202.654.6211
JHardin@perkinscoie.com

Attorneys for Petitioner

ED_005290_00005794-00003
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Case: 20-61116  Document: 00515653382 Page: 4 Date Filed: 11/27/2020

EXHIBIT A
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Case: 20-61116  Document: 00515653382 Page: 5 Date Filed: 11/27/2020

LNITED STATES ENVIROMMENTAL PROTECTION AGENDY
WASHINGTON, 0.0, 20480

SUBMECT:  Denial of Small Refinery Gap-Filling Petitio v THE ADMINIS TRATOR

FROBL Andrew Wheeler, Administrator of the U8, Environmental Protection Agency
TO: Setall Refinerivs That Hove Submitied Gap-Filling Petitions for an Exemption
from the Renewable Puel Standard Program

Section 21 H{o)9) of the Clean Alr Act{UAA or the Act) authorizes the Administrator w
femporanty muzmt sramtl relinenies from their renewable fuel volume obligations under the
Renewable Fuel Standard (RFS) program “for the reason of disproportionate economic
hardship.” Congress ereated three classes of exemptions from the RFS program for “small
refineriies]” which are defined a3 uism ries with crode off throughput averaging 75,000 barrels
or less per day Tor a calendar vear. P First, © ongress granted all small refineries a blanket
exemption from the RES program until 20110 * Second, Congress direeted the Depariment of
Energy (DOERY to conduet a study” "o determine whether compliance with the requirements of
[the RFS program] would impose a disproportionate economic hardship on small refineries.™
For any small refisery that DOE determined would mgwmmz: disproportionate economic
}mmiz_win 3, Congress directed EPA to “estend {Zza: exempti on under clause (1) for the small refinery
for a period of not less than 2 additional vears.™ Third, Congress provided that a small refinery
“may at any tme petition the Administrator for an extension of the munmmn grder
‘zmg‘ag\si Ay for the reason of disproportionate coonomic hardship.™ In considering such ¢
pmmm ‘the &d;mm«immh in consuliation with the "mumar* of Energy. shall consider the
findings of the {DOE] study and other coonomie factors.”

EPA issued regulations governing small refinery exemptions (SR in 2010 and amended them
i 20145 The 2010 regulations implemented all three clusses of exemptions and defined “small
refinery™ the same for all three classes. EPA regarded as eligible for an exemption only those
small refineries that qualified for, and thus received, the blanket statutory exemption by not

CAA sechion 21 @{fts}{f_}j w} EM\.; SO0 F R R T40L
SUAA section 21 HoY
g mmg}tmn %atzdxg An Investig

ation into Disproportionaie Economic
airs, LS. Department of Energy, March 2011

Srall R’a‘-:‘ finery
Hardship,” Office of Policy and International A
{0 "’aﬁ'ﬁciﬁ i(ﬁ*ﬁ"%‘ﬁﬁw “*’smé‘c‘?

13
an.

AA mmxm umw (B ;g 40 C.F.R. 801441,
3 Fed. Reg, 14,670 {Mar. 26, 2010) 79 Fed, Reg. 42,128 (July 18, 2014},

mi%f""»

fbemet Soitireas UIRLY » Talneresn PTG

Bamyeledifesyciably « Privind with Vagetable 19 Bared o on 100% Pantearssarans, Proorsn Ohinvins Fren Reuyoied Paper
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Case: 20-61116  Document: 00515653382 Page: 6 Date Filed: 11/27/2020

exceeding the 75,000-barrel-per-day crude-throughput threshold for the 2006 calendar year.” In
2014, EPA amended its regulations and considered a small refinery eligible to petition for an
exemption under the statute based on a small refinery’s crude throughput during the desired
exemption period and the year immediately preceding the petition.'! EPA was therefore
comsidering petitions and granting exemptions based on this eligibility provision and its analysis
of disproportionate economic hardship {DEH). EPA did not require a small refinery to
demenstrate receipt of a continuous exemption to evaluate 1is petition.

As part of EPA s evaluation process, and consistent with its statutory obligation (o consalt
DOE, EPA asks DO to evaluate all the information EPA receives from each petitioner,
DOIE’s expertise inevaluating economic conditions al ULS, refineries is fundamental o the
process both DOE and EPA use o identify whether DEH exists for petitioning small refineries
in the context of the RFS program. Afler evaluating the information submitted by the
petitioner, DOE provides a recommendation to EPA on whether a small refinery merits an
exemption from RFS obligations. As described in the DOE Small Refinery Study., DOE
assesses the potential Tor DEH at a small refinery based on two sets of metrics, One set of
melrics assesses structural and economic conditions that could disproportionately affect the
refinery {collectively described as “disproportionate impacts” when referencing Section 1 and
Section 2 of DOE s scoring matrix). The other set of metrics assesses the financial conditions
that could cause viability concerns at the refinery (described as “viability impairment”™ when
referencing Section 3 of DOE s scoring matrix). DOE’s recommendation informs EPA’s
decision about whether to grant or deny an SRE petition for a small refinery.

Previously, DOE and EPA had considered that DEH exists only when a small refinery
ficxmfnmmiw that it experiences both disproportionate impacts ond viabilily impairment.
However, in response to concerns that the two agencies’ threshold for establishing DEH was too
stringent, Congress in 2016 clarified that DEH can exist if DOE finds that a small refinery is
expertencing eiffer disproportionate mpacts or viability impairment, in which case Congress
directed DOE to recommend a 50 percent exemption from the RFS. This was relayed in an
explanatory statement accompanying the 2016 Appropriations Act that stated: “If the Secretary
finds that either of these two components exists, the Secretary is directed to recommend to the
EPA Administrator a 50 percent waiver of RFS requirements for the petitioner.”™! Congress
subsequently directed EPA to follow DOE’s recommendation. and to report to Congress if 1t did
not,

Y CAA section 21 I{;; DK 40 CFR 801 141G0(1). 84144 Ha(1).
HCAA section 2 UJ}(Q}{B}(U 40 CF.R. 80144 1{e)( )il

M Consolidated Appropriations Act, 2016, Pub. L. No. 114-113 {2015). T
SM«,,nmn is-available at: hitps:/rules.house.gov/bill/ 1 14/h-2029-5a.

* Senate Report 114-281 (*When making decisions about small refinery exemptions under the
RFS program, the Agency is directed to follow DOE's recommendations which are to be based
on the original 2611 Small Refinery Exemption Study prepared for Congress and the conference
report 1o dl‘ iston D of the Consolidated Appropriations Act of 2016. Should the Administrator
disagree ih a waiver recommendation from the Secretary of Energy, either to approve or deny,
the ’&gp v shall provide a report to the Committee on Appropriations and to the Secretary of

i
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Case: 20-61116  Document: 00515653382 Page: 7 Date Filed: 11/27/2020

On January 24, 2020, in the Renewable Fuely Association (REA) case, the Tenth Circuit Court of
Appeals deuided a challenge 1o EPA’s grant of small refinery exemptions to three small
refineries.™ The court held that EPA had exceeded its CAA statutory authority and
impermissibly granted the petitions bemu% the three refineries had not reéceived an exemption
for all prior vears of the RFS program.™ According to the Court, “[blecause an “extension’
requives a small refinery exemption in prior years to prolong, enlarge or add to, the three refiner Y
petitions in this case were improvidently granted. The amended Clean Air Act did not authorize
the EPA to grant these petitions.™"

Since March 2020, 17 small refineries in 14 states in seven federal judicial circuits have
submitted 68 individual petitions asking EPA either to reconsider exemption denials (1) or grant
exemptions for prior years in which the refineries had not sought them (54). It appears that these
small refineries have attempted to 1ill their exemption extension “gaps™ through the filing of
these petitions. Thus, as shorthand, EPA generically calls all these petitions “gap-filling
pelition%" {('}FI?’%;') ’K"he maioriw of the ("il—'-‘?s WETe reccived "n March 2020, although additional

......

Starting in April 2020, EPA provided DOE with these GFPs spanning from RFS compliance
years 2011 10 2018 t be evaluated for DEH, DOE wansmitted its findings on 34 of the 68 GFPs
at the end of July 2020.' In its recommendations for those GEPs for which it provided its
findings, DOE found that while most of the smal! refineries had demonstrated some degree of
structural hardships during the years related to their petitions. none of the small refineries had
demonstrated that their viability was affected. For these reasons. DOF recommended either no
relief or 50 percent relief for cach of the small refineries that submitted GFPs.

As an initial matter, it is not clear whether the “at any time” language in the statute also allows
EPA to grant these gap-filling petitions. See CAA 21 1o} 9HB)(i). The statutory language
certainly does not preciude EPA from considering the time that has elapsed between the
compliance vear and when a small refinery petitions for relief as a factor in determining whether
tor grant such reliefl Indeed, it seems unlikely that Congress contemplated or intended to allow a
small refinery to obtain hardship relief through submitting a petition in calendar vear 2020 for
RFS compliance year 2011, for example. Moreover, it is unclear whether EPA has authority to
grant a GFP when the s mall refinery which submitted it already complied with its RES
obligations for that prior year. Where a refinery has successfully complied with the RFS and did
not apply for hardship relief until a number of years afier the purported hardship, EPA finds that
it 1s appropriate for such refinery to clearly and convincingly demonstrate hardship, particularly

Energy that explains the Agencey position. Such report shall be provided 10 days prior Lo issuing
éi decision on g watver petition.™).

* Renewable Fuels Ass'nel al v, EPA. 948 F3d 1206 (10th Cir. 20203 (RFA decision).
Ml at 1244-1249,
YR at 1249,
" DOE has not provided its recommendations for the remaining 14 GFPs. This document does
not address those petitions.
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in light of open questions regarding the Agency’s statutory authority and the availability of relief
for compliance years that have long since been closed.”” EPA has not fully explored these and
other difficult legal issues raised by these petitions. Regardless, assuming without deciding that
these petitions are properly before the Agency, [ provide my decisions an them below,

Based on DOE’s recommendations, [ am denying exemptions for the gap-filling petitions that
seek reconsideration of prior EPA decisions because those small refineries have not provided any
new information that would necessitaie EPA changing its prior decisions for those RFS
compliance years. DOE and EPA thoroughly and carefully evaluated the petitions for those years
at that time, and EPA has found nothing in these new submissions that would merit a change in
those previous decisions, These small refineries did not demonstrate then or now that they
experienced disproportionate economic hardship from compliance with the RFS program and do
not warrant an exemption for those RFS compliance vears. EPA recognizes that some of its small
refinery exemption policies may have changed between 2011 and the present. However, we do
not believe it is appropriate in these cases to change our past decisions based on new policies,
especially given the length of time that has passed since our original decisions, the lack of
material new information supporting a different outcome, and the remedial difficulties associated
with providing relief many years after compliance was already achieved.

Based on DOE’s recommendations, | am denying exemptions for those gap-filling petitions
where DOE recommended no reliefl In these instances, EPA agrees with DOE’s evaluation and
recommendation that these small refineries did not demonstrate disproportionate economic
hardship from compliance with the RFS program for those RFS compliance years. Several of
these petitions alleging hardship date back to 201 1. If such hardship was occurring in those prior
RES compliance years, these small refineries likely would have petitioned for relief in each of
those preceding RFS compliance years. Instead, these small refineries consistently complied with
their annual RES obligations while continuing to participate in the refining industry. Given such
circumstances, these small refineries have not demonstrated the requisite hardship to garer
exemptions now for those past RFS compliance years,

[ am also denying exemptions for all the gap-filling petitions where DOE recommended 50
percent reliel. EPA doubts that Congress intended to exempt small refineries that already
successfully complied with their RFS obligations many years past without demonstrating that
they experienced disproportionate economic hardship as a result of that compliance. Despite the
difficulty DOE may have identified through use of its scoring matrix, that difficulty was not
envugh to prevent these same small refineries from fully complying with their past annual RFS
obligations and remain a commercial entity. Again, these small refineries have not demonstrated
disproporiionate economic hardship in 2020 for RFS compliance years 2017 through 2018 when
those same refineries already suceessfully complied with those prior RFS obligations.

This decision 1s appropriate under the Act and is consistent with the case law recognizing EPA s

YEPA also notes that it is not clearly established whether a so-called “continuous exemption™ is
created by EPA granting a gap-Gilling petition many vears after the small refinery has already
complied with its RFS obligation for that vear,
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mdependent authority in deciding whether to grant or deny RFS small refinery petitions.'™ This
decision is a nationally applicable final ageney action for purposes of CAA section 307(b)(1). In
the alternative, EPA finds that this final action is based on a determination of nationwide scope
or effect for purposes of CAA section 307(b)(1). This decision addresses gap-filling petitions
filed by 17 small refineries in 14 states and spanning seven federal judicial circuits together in a
single action, applying the same analysis lo similarly situated small refineries, as explained
above. For this reason, this final action is nationally applicable, or, in the alternative, FPA finds
that this action is based on a determination of nationwide scope or effect for purposes of section
SU7(BY LY. Thus, pursuant to section 307(b), any petitions for review of this final action must be
filed in the Court of Appeals for the District of Columbia Circuit within 60 days from the date
this final action is published in the Federal Register.

This action is not a rulemaking and is not subject to the various statutory and other provisions
applicable to a rulemaking,

¥ Sinclair Wyoming Refining Co. v, EPA, 874 F.3d 1139, 1166 (10th Cir. 2017): See also
Hermes Consol 787 F.3d at 574-573; Lion Oil Co. v, EPA, 792 F.3d 978, 982-983 (8th Cir.
20135).

g2
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EXHIBITB
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UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

ERGON REFINING, INC.,

Petitioner, Case No.

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

CERTIFICATE OF INTERESTED PERSONS

Pursuant to Federal Rule of Appellate Procedure 26.1 and Sth Circuit Rule
26.1.1, Petitioner Ergon Refining, Inc., provides the following certificate of
mterested persons:

The undersigned counsel of record certifies that the following listed persons
and entities as described in the fourth sentence of Rule 28.2.1 have an interest in
the outcome of this case. These representations are made in order that the judges
of this Court may evaluate possible disqualification or recusal.

1. Ergon Refining, Inc., incorporated under the laws of Mississippi, is a

refiner of petroleum products. Ergon Refining, Inc. is wholly owned
by parent company Ergon, Inc. No publicly held company has a 10

percent or greater ownership interest in it.

ED_005290_00005794-00011
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2. Ergon, Inc., is the parent company of Ergon Refining, Inc.
Petitioner will file a revised certificate of interested persons should it
become aware of a change in corporate ownership interests that would affect the

disclosures required by Rule 26.1.

Dated: November 27, 2020

Respectfully submitted,

s/ Eric B. Wolff

Eric B. Wolff

PERKINS COIE LLP

1201 Third Avenue, Suite 4900
Seattle, WA 89101-3099
Telephone: 206.359.3779
Facsimile: 206.359.9000
EWolff(@perkinscoie.com

Jonathan G. Hardin (admission
application pending)

PERKINS COIE LLP

700 Thirteenth Street, N.W._, Suite 800
Washington, D.C. 20005-3960
Telephone: 202.654.6297

Facsimile: 202.654.6211
JHardin@perkinscoie.com

Attorneys for Petitioner
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CERTIFICATE OF SERVICE

Pursuant to Federal Rules of Appellate Procedure 3(d), 15(c) and 25, 5th
Circuit Rule 25, and 40 C.F.R. § 23.12(a), I hereby certify that on November 27,
2020, I will cause copies of the foregoing Petition for Review and Certificate of
Interested Persons to be served by certified mail, return receipt requested upon the

following:

HON. ANDREW WHEELER, Administrator
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

CORRESPONDENCE CONTROL UNIT
Office of General Counsel (2311)

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

HON. WILLIAM BARR

Attorney General of the United States
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

HON. JEFFREY BOSSERT CLARK

Assistant Attorney General

Environmental and Natural Resources Division
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.

Washington, D.C. 20530

Dated: November 27, 2020
s/ Eric B. Wolff
Eric B. Wolff
PERKINS COIE LLP
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Message

From: Stahle, Susan [Stahle.Susan@epa.gov]

Sent: 12/2/2020 5:28:37 PM

To: Bunker, Byron [bunker.byron@epa.gov]; Cohen, Janet [cohen.janet@epa.gov]; Nelson, Karen
[nelson.karen@epa.gov]; Michaels, Lauren [Michaels.Lauren@epa.gov]

CC: Hengst, Benjamin [Hengst.Benjamin@epa.gov]

Subject: FW: NEW LITIGATION CAA Ex. 4 CBI EPA, No. 20-61116 (5th Cir.)

Attachments: Ex. 4 CBI 0-61116 (5th Cir. filed Nov. 27 2020).pdf

FYI

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Stahle, Susan

Sent: Wednesday, December 2, 2020 12:28 PM

To: OGC Immediate Office MGMT <OGC_Immediate_Office. MGMT®@epa.gov>; OGC Immediate Office Support
<OGCFrontOfficeSupportStaff@epa.gov>

Cc¢: Srinivasan, Gautam <Srinivasan.Gautam@epa.gov>; Orlin, David <Orlin.David@epa.gov>; Dubey, Susmita
<dubey.susmita@epa.gov>; Miller, Meredith <Miller.Meredith@epa.gov>

Subject: NEW LITIGATION CAA*E Ex. 4 CBI :EPA, No. 20-61116 (5th Cir.)

On November 27, 2020, | Ex. 4 CBI filed the attached petition for review in the Fifth Circuit

Gap-Filling Petitions.” This decision included a denial ofi Ex. 4 cBI gap-filling petitions for one or more of the RFS

compliance years 2011 through 2016. The decision is attacRéd as Exhibit A to the petition for review.

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272
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UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

PLACID REFINING COMPANY LLC,

Petitioner, Case No.

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

PETITION FOR REVIEW

Pursuant to Section 307(b) of the Clean Air Act, 42 U.S.C. § 7607(b), and
Federal Rule of Appellate Procedure 15(a), Placid Refining Company LLC
(“Petitioner”) petitions this Court for review of the action of the Administrator of
the United States Environmental Protection Agency (“EPA”) issued on
September 14, 2020 and titled “Denial of Small Refinery Gap-Filling Petitions.”
This agency action purported to deny the petitions submitted by Petitioner for
small refinery exemptions under the Renewable Fuel Standard program for one or
more of the compliance years 2011 through 2016. A copy of the action is attached
as Exhibit A.

The agency action states that, “pursuant to section 307(b) [of the Clean Air

Act], any petitions for review of this final action must be filed . . . within 60 days

ED_005290_00005798-00001
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from the date this final action is published in the Federal Register.” Exhibit A at 5.
To Petitioner’s knowledge, however, the action has not yet been published in the
Federal Register. EPA’s regulations provide:

Unless the Administrator otherwise explicitly provides in

a particular promulgation, approval, or action, the time

and date of such promulgation, approval or action for

purposes of the second sentence of section 307(b)(1)

shall be at 1:00 p.m. eastern time (standard or daylight, as

appropriate) on (a) for a Federal Register document, the

date when the document is published in the Federal

Register, or (b) for any other document, two weeks after

it 1s signed.
40 C.F.R. § 23.3. Therefore, out of an abundance of caution, Petitioner files this
petition for review within the time period prescribed by 40 C.F.R. § 23.3(b) and 42
U.S.C. § 7607(b)(1).

Petitioner files this petition for review of agency action in this Court, the
regional circuit in which Petitioner is located, because Petitioner believes that
jurisdiction and venue are proper here pursuant to 42 U.S.C. § 7607(b)(1). As a
protective measure, however, Petitioner is also filing a petition for review of the
same agency action in the United States Court of Appeals for the District of
Columbia Circuit, because EPA stated in the agency action that “any petitions for

review of this final action must be filed in the Court of Appeals for the District of

Columbia Circuit.” Exhibit A at 5.
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The Certificate of Interested Persons required by Federal Rule of Appellate

Procedure 26.1 and 5th Circuit Rule 26.1.1 is attached as Exhibit B.

Dated: November 27, 2020

Respectfully submitted,
s/ Eric B. Wolff

Eric B. Wolff

PERKINS COIE LLP

1201 Third Avenue, Suite 4900
Seattle, WA 89101-3099
Telephone: 206.359.3779
Facsimile: 206.359.9000
EWolff@perkinscoie.com

Jonathan G. Hardin (admission
application pending)

PERKINS COIE LLP

700 Thirteenth Street, N.W._, Suite 800
Washington, D.C. 20005-3960
Telephone: 202.654.6297

Facsimile: 202.654.6211
JHardin@perkinscoie.com

Attorneys for Petitioner
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EXHIBIT A
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LNITED STATES ENVIROMMENTAL PROTECTION AGENDY
WASHINGTON, 0.0, 20480

SUBMECT:  Denial of Small Refinery Gap-Filling Petitio v THE ADMINIS TRATOR

FROBL Andrew Wheeler, Administrator of the U8, Environmental Protection Agency
TO: Setall Refinerivs That Hove Submitied Gap-Filling Petitions for an Exemption
from the Renewable Puel Standard Program

Section 21 H{o)9) of the Clean Alr Act{UAA or the Act) authorizes the Administrator w
femporanty muzmt sramtl relinenies from their renewable fuel volume obligations under the
Renewable Fuel Standard (RFS) program “for the reason of disproportionate economic
hardship.” Congress ereated three classes of exemptions from the RFS program for “small
refineriies]” which are defined a3 uism ries with crode off throughput averaging 75,000 barrels
or less per day Tor a calendar vear. P First, © ongress granted all small refineries a blanket
exemption from the RES program until 20110 * Second, Congress direeted the Depariment of
Energy (DOERY to conduet a study” "o determine whether compliance with the requirements of
[the RFS program] would impose a disproportionate economic hardship on small refineries.™
For any small refisery that DOE determined would mgwmmz: disproportionate economic
}mmiz_win 3, Congress directed EPA to “estend {Zza: exempti on under clause (1) for the small refinery
for a period of not less than 2 additional vears.™ Third, Congress provided that a small refinery
“may at any tme petition the Administrator for an extension of the munmmn grder
‘zmg‘ag\si Ay for the reason of disproportionate coonomic hardship.™ In considering such ¢
pmmm ‘the &d;mm«immh in consuliation with the "mumar* of Energy. shall consider the
findings of the {DOE] study and other coonomie factors.”

EPA issued regulations governing small refinery exemptions (SR in 2010 and amended them
i 20145 The 2010 regulations implemented all three clusses of exemptions and defined “small
refinery™ the same for all three classes. EPA regarded as eligible for an exemption only those
small refineries that qualified for, and thus received, the blanket statutory exemption by not

CAA sechion 21 @{fts}{f_}j w} EM\.; SO0 F R R T40L
SUAA section 21 HoY
g mmg}tmn %atzdxg An Investig

ation into Disproportionaie Economic
airs, LS. Department of Energy, March 2011

Srall R’a‘-:‘ finery
Hardship,” Office of Policy and International A
{0 "’aﬁ'ﬁciﬁ i(ﬁ*ﬁ"%‘ﬁﬁw “*’smé‘c‘?

13
an.

AA mmxm umw (B ;g 40 C.F.R. 801441,
3 Fed. Reg, 14,670 {Mar. 26, 2010) 79 Fed, Reg. 42,128 (July 18, 2014},

mi%f""»

fbemet Soitireas UIRLY » Talneresn PTG

Bamyeledifesyciably « Privind with Vagetable 19 Bared o on 100% Pantearssarans, Proorsn Ohinvins Fren Reuyoied Paper
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exceeding the 75,000-barrel-per-day crude-throughput threshold for the 2006 calendar year.” In
2014, EPA amended its regulations and considered a small refinery eligible to petition for an
exemption under the statute based on a small refinery’s crude throughput during the desired
exemption period and the year immediately preceding the petition.'! EPA was therefore
comsidering petitions and granting exemptions based on this eligibility provision and its analysis
of disproportionate economic hardship {DEH). EPA did not require a small refinery to
demenstrate receipt of a continuous exemption to evaluate 1is petition.

As part of EPA s evaluation process, and consistent with its statutory obligation (o consalt
DOE, EPA asks DO to evaluate all the information EPA receives from each petitioner,
DOIE’s expertise inevaluating economic conditions al ULS, refineries is fundamental o the
process both DOE and EPA use o identify whether DEH exists for petitioning small refineries
in the context of the RFS program. Afler evaluating the information submitted by the
petitioner, DOE provides a recommendation to EPA on whether a small refinery merits an
exemption from RFS obligations. As described in the DOE Small Refinery Study., DOE
assesses the potential Tor DEH at a small refinery based on two sets of metrics, One set of
melrics assesses structural and economic conditions that could disproportionately affect the
refinery {collectively described as “disproportionate impacts” when referencing Section 1 and
Section 2 of DOE s scoring matrix). The other set of metrics assesses the financial conditions
that could cause viability concerns at the refinery (described as “viability impairment”™ when
referencing Section 3 of DOE s scoring matrix). DOE’s recommendation informs EPA’s
decision about whether to grant or deny an SRE petition for a small refinery.

Previously, DOE and EPA had considered that DEH exists only when a small refinery
ficxmfnmmiw that it experiences both disproportionate impacts ond viabilily impairment.
However, in response to concerns that the two agencies’ threshold for establishing DEH was too
stringent, Congress in 2016 clarified that DEH can exist if DOE finds that a small refinery is
expertencing eiffer disproportionate mpacts or viability impairment, in which case Congress
directed DOE to recommend a 50 percent exemption from the RFS. This was relayed in an
explanatory statement accompanying the 2016 Appropriations Act that stated: “If the Secretary
finds that either of these two components exists, the Secretary is directed to recommend to the
EPA Administrator a 50 percent waiver of RFS requirements for the petitioner.”™! Congress
subsequently directed EPA to follow DOE’s recommendation. and to report to Congress if 1t did
not,

Y CAA section 21 I{;; DK 40 CFR 801 141G0(1). 84144 Ha(1).
HCAA section 2 UJ}(Q}{B}(U 40 CF.R. 80144 1{e)( )il

M Consolidated Appropriations Act, 2016, Pub. L. No. 114-113 {2015). T
SM«,,nmn is-available at: hitps:/rules.house.gov/bill/ 1 14/h-2029-5a.

* Senate Report 114-281 (*When making decisions about small refinery exemptions under the
RFS program, the Agency is directed to follow DOE's recommendations which are to be based
on the original 2611 Small Refinery Exemption Study prepared for Congress and the conference
report 1o dl‘ iston D of the Consolidated Appropriations Act of 2016. Should the Administrator
disagree ih a waiver recommendation from the Secretary of Energy, either to approve or deny,
the ’&gp v shall provide a report to the Committee on Appropriations and to the Secretary of

i
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On January 24, 2020, in the Renewable Fuely Association (REA) case, the Tenth Circuit Court of
Appeals deuided a challenge 1o EPA’s grant of small refinery exemptions to three small
refineries.™ The court held that EPA had exceeded its CAA statutory authority and
impermissibly granted the petitions bemu% the three refineries had not reéceived an exemption
for all prior vears of the RFS program.™ According to the Court, “[blecause an “extension’
requives a small refinery exemption in prior years to prolong, enlarge or add to, the three refiner Y
petitions in this case were improvidently granted. The amended Clean Air Act did not authorize
the EPA to grant these petitions.™"

Since March 2020, 17 small refineries in 14 states in seven federal judicial circuits have
submitted 68 individual petitions asking EPA either to reconsider exemption denials (1) or grant
exemptions for prior years in which the refineries had not sought them (54). It appears that these
small refineries have attempted to 1ill their exemption extension “gaps™ through the filing of
these petitions. Thus, as shorthand, EPA generically calls all these petitions “gap-filling
pelition%" {('}FI?’%;') ’K"he maioriw of the ("il—'-‘?s WETe reccived "n March 2020, although additional

......

Starting in April 2020, EPA provided DOE with these GFPs spanning from RFS compliance
years 2011 10 2018 t be evaluated for DEH, DOE wansmitted its findings on 34 of the 68 GFPs
at the end of July 2020.' In its recommendations for those GEPs for which it provided its
findings, DOE found that while most of the smal! refineries had demonstrated some degree of
structural hardships during the years related to their petitions. none of the small refineries had
demonstrated that their viability was affected. For these reasons. DOF recommended either no
relief or 50 percent relief for cach of the small refineries that submitted GFPs.

As an initial matter, it is not clear whether the “at any time” language in the statute also allows
EPA to grant these gap-filling petitions. See CAA 21 1o} 9HB)(i). The statutory language
certainly does not preciude EPA from considering the time that has elapsed between the
compliance vear and when a small refinery petitions for relief as a factor in determining whether
tor grant such reliefl Indeed, it seems unlikely that Congress contemplated or intended to allow a
small refinery to obtain hardship relief through submitting a petition in calendar vear 2020 for
RFS compliance year 2011, for example. Moreover, it is unclear whether EPA has authority to
grant a GFP when the s mall refinery which submitted it already complied with its RES
obligations for that prior year. Where a refinery has successfully complied with the RFS and did
not apply for hardship relief until a number of years afier the purported hardship, EPA finds that
it 1s appropriate for such refinery to clearly and convincingly demonstrate hardship, particularly

Energy that explains the Agencey position. Such report shall be provided 10 days prior Lo issuing
éi decision on g watver petition.™).

* Renewable Fuels Ass'nel al v, EPA. 948 F3d 1206 (10th Cir. 20203 (RFA decision).
Ml at 1244-1249,
YR at 1249,
" DOE has not provided its recommendations for the remaining 14 GFPs. This document does
not address those petitions.
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in light of open questions regarding the Agency’s statutory authority and the availability of relief
for compliance years that have long since been closed.”” EPA has not fully explored these and
other difficult legal issues raised by these petitions. Regardless, assuming without deciding that
these petitions are properly before the Agency, [ provide my decisions an them below,

Based on DOE’s recommendations, [ am denying exemptions for the gap-filling petitions that
seek reconsideration of prior EPA decisions because those small refineries have not provided any
new information that would necessitaie EPA changing its prior decisions for those RFS
compliance years. DOE and EPA thoroughly and carefully evaluated the petitions for those years
at that time, and EPA has found nothing in these new submissions that would merit a change in
those previous decisions, These small refineries did not demonstrate then or now that they
experienced disproportionate economic hardship from compliance with the RFS program and do
not warrant an exemption for those RFS compliance vears. EPA recognizes that some of its small
refinery exemption policies may have changed between 2011 and the present. However, we do
not believe it is appropriate in these cases to change our past decisions based on new policies,
especially given the length of time that has passed since our original decisions, the lack of
material new information supporting a different outcome, and the remedial difficulties associated
with providing relief many years after compliance was already achieved.

Based on DOE’s recommendations, | am denying exemptions for those gap-filling petitions
where DOE recommended no reliefl In these instances, EPA agrees with DOE’s evaluation and
recommendation that these small refineries did not demonstrate disproportionate economic
hardship from compliance with the RFS program for those RFS compliance years. Several of
these petitions alleging hardship date back to 201 1. If such hardship was occurring in those prior
RES compliance years, these small refineries likely would have petitioned for relief in each of
those preceding RFS compliance years. Instead, these small refineries consistently complied with
their annual RES obligations while continuing to participate in the refining industry. Given such
circumstances, these small refineries have not demonstrated the requisite hardship to garer
exemptions now for those past RFS compliance years,

[ am also denying exemptions for all the gap-filling petitions where DOE recommended 50
percent reliel. EPA doubts that Congress intended to exempt small refineries that already
successfully complied with their RFS obligations many years past without demonstrating that
they experienced disproportionate economic hardship as a result of that compliance. Despite the
difficulty DOE may have identified through use of its scoring matrix, that difficulty was not
envugh to prevent these same small refineries from fully complying with their past annual RFS
obligations and remain a commercial entity. Again, these small refineries have not demonstrated
disproporiionate economic hardship in 2020 for RFS compliance years 2017 through 2018 when
those same refineries already suceessfully complied with those prior RFS obligations.

This decision 1s appropriate under the Act and is consistent with the case law recognizing EPA s

YEPA also notes that it is not clearly established whether a so-called “continuous exemption™ is
created by EPA granting a gap-Gilling petition many vears after the small refinery has already
complied with its RFS obligation for that vear,
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mdependent authority in deciding whether to grant or deny RFS small refinery petitions.'™ This
decision is a nationally applicable final ageney action for purposes of CAA section 307(b)(1). In
the alternative, EPA finds that this final action is based on a determination of nationwide scope
or effect for purposes of CAA section 307(b)(1). This decision addresses gap-filling petitions
filed by 17 small refineries in 14 states and spanning seven federal judicial circuits together in a
single action, applying the same analysis lo similarly situated small refineries, as explained
above. For this reason, this final action is nationally applicable, or, in the alternative, FPA finds
that this action is based on a determination of nationwide scope or effect for purposes of section
SU7(BY LY. Thus, pursuant to section 307(b), any petitions for review of this final action must be
filed in the Court of Appeals for the District of Columbia Circuit within 60 days from the date
this final action is published in the Federal Register.

This action is not a rulemaking and is not subject to the various statutory and other provisions
applicable to a rulemaking,

¥ Sinclair Wyoming Refining Co. v, EPA, 874 F.3d 1139, 1166 (10th Cir. 2017): See also
Hermes Consol 787 F.3d at 574-573; Lion Oil Co. v, EPA, 792 F.3d 978, 982-983 (8th Cir.
20135).

g2
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EXHIBITB
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UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

PLACID REFINING COMPANY LLC,

Petitioner, Case No.

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

CERTIFICATE OF INTERESTED PERSONS

Pursuant to Federal Rule of Appellate Procedure 26.1 and Sth Circuit Rule
26.1.1, Petitioner Placid Refining Company LLC provides the following certificate
of interested persons:

The undersigned counsel of record certifies that the following listed persons
and entities as described in the fourth sentence of Rule 28.2.1 have an interest in
the outcome of this case. These representations are made in order that the judges of
this Court may evaluate possible disqualification or recusal.

1. Placid Refining Company LLC, a limited liability company

organized under the laws of Delaware, is a refiner of petroleum
products. Placid Refining Company LLC is owned 100 percent by its

parent companies Placid Holding Company and RR Refining, Inc. and

ED_005290_00005798-00011
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no publicly held company has a 10 percent or greater ownership
interest in 1t.
2. Placid Holding Company, parent of Placid Refining Company LLC.
3. RR Refining, Inc., parent of Placid Refining Company LLC.
Petitioner will file a revised certificate of interested persons should it
become aware of a change in corporate ownership interests that would affect the

disclosures required by Rule 26.1.

Dated: November 27, 2020

Respectfully submitted,

s/ Eric B. Wolff

Eric B. Wolff

PERKINS COIE LLP

1201 Third Avenue, Suite 4900
Seattle, WA 89101-3099
Telephone: 206.359.3779
Facsimile: 206.359.9000
EWolff(@perkinscoie.com

Jonathan G. Hardin (admission
application pending)

PERKINS COIE LLP

700 Thirteenth Street, N.W., Suite 800
Washington, D.C. 20005-3960
Telephone: 202.654.6297

Facsimile: 202.654.6211
JHardin@perkinscoie.com

Attorneys for Petitioner
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CERTIFICATE OF SERVICE

Pursuant to Federal Rules of Appellate Procedure 3(d), 15(c) and 25, 5th
Circuit Rule 25, and 40 C.F.R. § 23.12(a), I hereby certify that on November 27,
2020, I will cause copies of the foregoing Petition for Review and Certificate of
Interested Persons to be served by certified mail, return receipt requested upon the

following:

HON. ANDREW WHEELER, Administrator
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

CORRESPONDENCE CONTROL UNIT
Office of General Counsel (2311)

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

HON. WILLIAM BARR

Attorney General of the United States
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

HON. JEFFREY BOSSERT CLARK

Assistant Attorney General

Environmental and Natural Resources Division
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.

Washington, D.C. 20530

Dated: November 27, 2020
s/ Eric B. Wolff
Eric B. Wolff
PERKINS COIE LLP
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Message

From: Orlin, David [Orlin.David @epa.gov]

Sent: 2/26/2020 3:24:29 PM

To: Cohen, Janet [cohen.janet@epa.gov]; Hengst, Benjamin [Hengst.Benjamin@epa.gov]; Bunker, Byron
[bunker.byron@epa.gov]; Caballero, Kathryn [Caballero.Kathryn@epa.gov]

CC: Stahle, Susan [Stahle.Susan@epa.gov]; Michaels, Lauren [Michaels.Lauren@epa.gov]

Subject: RE: Revised action memo

Attachments: 2020-02-25_Memo on 2019 Small Refinery Exemption Petitions {ss) clean {jc markup) +do.docx

Here are my suggestions. Sorry | couldn’t find a sharepoint version (either in my email or on sharepoint) so I just made
my edits in the attached.

David Orlin
U.S. EPA, Office of General Counsel
(202) 564-1222

From: Cohen, Janet <cohen.janet@epa.gov>

Sent: Tuesday, February 25, 2020 5:42 PM

To: Hengst, Benjamin <Hengst.Benjamin@epa.gov>; Bunker, Byron <bunker.byron@epa.gov>; Caballero, Kathryn
<Caballero.Kathryn@epa.gov>; Orlin, David <Orlin.David@epa.gov>

Cc: Stahle, Susan <Stahle.Susan@epa.gov>; Michaels, Lauren <Michaels.Lauren@epa.gov>

Subject: FW: Revised action memo

Here's the version that | edited and posted to sharepoint. —]. -

From: Stahle, Susan <5iahle Susan@ena. gow>

Sent: Tuesday, February 25, 2020 5:37 PM

To: Cohen, Janet <cohenlanaet@epa.gov>; Michaels, Lauren <Michaels Lavren®@epa.gov>
Subject: RE: Revised action memo

Great, thanks. Would be good if you could circulate this version to the larger group for their input. I'm headed
out right now. Please include David Orlin.

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Cohen, Janet <sohen.janet@epa.gov>

Sent: Tuesday, February 25, 2020 5:23 PM

To: Michaels, Lauren <Michagls.lsuren@epa.gov>; Stahle, Susan <Stahis Susan@epa.poy>
Subject: RE: Revised action memo

And | just made some edits in the clean version.....tried again to post on sharepoint....... Anyway here’s my
version. Lauren, please check whether | captured your suggestion. —j. -

From: Michaels, Lauren <Michaels. Lauren@epa.gov>
Sent: Tuesday, February 25, 2020 5:09 PM
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To: Stahle, Susan <Stahle Susani@epa.gov>; Cohen, Janet <gohen.janet@epagov>
Subject: RE: Revised action memo

I made some edits in the non-clean version (realizing now | probably should have done so in the clean version... If | have
some time tomorrow I'll try and move them over!)

From: Stahle, Susan <5Stahle Susanfiepa.gov>
Sent: Tuesday, February 25, 2020 4:32 PM

To: Cohen, Janet <¢ohern iansti@ena. goy>

Cc: Michaels, Lauren <}lichasls Lauren®ena.gov>
Subject: RE: Revised action memo

Here are the Sharepoint versions.

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Cohen, Janet <sohen.janet@epa.gov>
Sent: Tuesday, February 25, 2020 4:24 PM

To: Stahle, Susan <%iahle Susan@epa gov>

Cc: Michaels, Lauren <Michaels. Laurenf@epa.gov>
Subject: RE: Revised action memo

Not sure what to tell you Sue. | had tried to set up a place in the petitions/2019 directory where we could collect all the

template now, once that’s ready we can put it in the same place, along with Nick’s table.

- -

From: Stahle, Susan <Stahle Susanflepa.gov>
Sent: Tuesday, February 25, 2020 12:33 PM

To: Cohen, Janet <gohern ianst@epa. gov>

Cc: Michaels, Lauren <Michaels. Laurenf@epa.gov>
Subject: RE: Revised action memo

Sure, where do you want me to put it on Sharepoint?

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Cohen, Janet <gghen.lanst@epa.gov>
Sent: Tuesday, February 25, 2020 12:27 PM
To: Stahle, Susan <Stabie Susani@epa.gov>
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Cc: Michaels, Lauren <Michaels Lauren@epa.pov>
Subject: RE: Revised action memo

Sue — Lauren and | have a few edits to this document, which for purposes of version control we will enter once this is
posted on sharepoint. Byron already sent a version to Ben that includes one word change. —j. -

From: Stahle, Susan <5Stahle Susanfiepa.gov>

Sent: Tuesday, February 25, 2020 11:33 AM

To: Bunker, Byron <bunksr.bvron@epa.gow>; Cohen, Janet <gohen.janst@spa.zov>; Caballero, Kathryn
<Cahallero Rathryn@epa.gov

Cc: Hengst, Benjamin <Hengst.Benlamin@epa.gov>; Orlin, David <Crlin. David@epa.gov>

Subject: Revised action memo

Hi -

I'm attaching here the revised version I have been working on (clean and redline versions attached). The most
substantial edits are to the background section at the beginning. I made a few minor tweaks later on.

Let me know if you have questions/comments (open to edits).
Hopefully this is the version that makes sense to share with management to get further input/direction.

Note — happy to put these on Sharepoint, or share with you a Sharepoint version (I have these in my own One
Drive location right now but can move them wherever you want them).

Thanks,

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272
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Message

From: Stahle, Susan [Stahle.Susan@epa.gov]

Sent: 12/1/2020 9:00:26 PM

To: Bunker, Byron [bunker.byron@epa.gov]; Cohen, Janet [cohen.janet@epa.gov]; Nelson, Karen
[nelson.karen@epa.gov]; Michaels, Lauren [Michaels.Lauren@epa.gov]

CC: Hengst, Benjamin [Hengst.Benjamin@epa.gov]

Subject: FW: NEW LITIGATION CAA { Ex.4 CBI v. EPA, No. 20-3300 (7th Cir.)

Attachments: | Ex.4CBI_Seventh Cir pet for rev 20-3300.pdf

FYL.

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Stahle, Susan

Sent: Tuesday, December 1, 2020 3:57 PM

To: OGC Immediate Office MGMT <OGC_Immediate_Office. MGMT®@epa.gov>; OGC Immediate Office Support
<OGCFrontOfficeSupportStaff@epa.gov>

Cc¢: Srinivasan, Gautam <Srinivasan.Gautam@epa.gov>; Orlin, David <Orlin.David@epa.gov>; Dubey, Susmita
<dubey.susmita@epa.gov>; Miller, Meredith <Miller.Meredith@epa.gov>

Subject: NEW LITIGATION CAA - Ex. 4 CBI iv. EPA, No. 20-3300 (7th Cir.)

On November 30, 2020, Ex. 4 CBI filed the attached petition for review in the
Seventh Circuit Court of Appeals challenging a decision EPA issued on September 14, 2020, entitled “Denial of
Small Refinery Gap-Filling Petitions.” This decision included a denial of§ Ex. 4 CBI igap-filling petitions for
one or more of the RFS compliance years 2011 through 2016. The decision is attached as Exhibit A to the
petition for review.

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272
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Message

From: Stahle, Susan [Stahle.Susan@epa.gov]

Sent: 12/1/2020 2:34:58 PM

To: Bunker, Byron [bunker.byron@epa.gov]; Cohen, Janet [cohen.janet@epa.gov]; Nelson, Karen
[nelson.karen@epa.gov]; Michaels, Lauren [Michaels.Lauren@epa.gov]

CC: Hengst, Benjamin [Hengst. Beniamin@epa.gov]

Subject: FW: NEW LITIGATION CAA - Ex. 4 CBI V. EPA, No. 20-9637 (10th Cir.)

Attachments: EX 4 CBI Tenth Cir pet for rev 20-9637.pdf

FYI — please share further as needed.

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Stahle, Susan

Sent: Monday, November 30, 2020 12:50 PM

To: OGC Immediate Office MGMT <OGC_Immediate_Office. MGMT®@epa.gov>; OGC Immediate Office Support
<OGCFrontOfficeSupportStaff@epa.gov>

Cc¢: Srinivasan, Gautam <Srinivasan.Gautam@epa.gov>; Orlin, David <Orlin.David@epa.gov>; Dubey, Susmita
<dubey.susmita@epa.gov>; Miller, Meredith <Miller.Meredith@epa.gov>

Subject: NEW LITIGATION CAA - Ex. 4 CBI v. EPA, No. 20-9637 (10th Cir.)

On November 27, 2020, ! Ex. 4 CBI | LLC filed the attached petition for review in the Tenth
Circuit Court of Appeals challenglng 4 decision EPA isstied on September 14,2020, entitled “Denial of Small
Refinery Gap-Filling Petitions.” This decision included a denial ofi Ex. 4 CBI igap-filling petitions for one or
more of the RFS compliance years 2011 through 2016. The decision is attached as Exhibit A to the petition for
review.

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272
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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

WYNNEWOOD REFINING COMPANY,
LLC, Case No.
Petitioner,

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

PETITION FOR REVIEW

Pursuant to Section 307(b) of the Clean Air Act, 42 U.S.C. § 7607(b), and
Federal Rule of Appellate Procedure 15(a), Wynnewood Refining Company, LLC
(“Petitioner”) petitions this Court for review of the action of the Administrator of
the United States Environmental Protection Agency (“EPA”) issued on
September 14, 2020 and titled “Denial of Small Refinery Gap-Filling Petitions.”
This agency action purported to deny petitions submitted by Petitioner for small
refinery exemptions under the Renewable Fuel Standard program for one or more
of the compliance years from 2011 through 2016. A copy of the action is attached
as Exhibit A.

The agency action states that, “pursuant to section 307(b) [of the Clean Air

Act], any petitions for review of this final action must be filed . . . within 60 days
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from the date this final action is published in the Federal Register.” Exhibit A at 5.

To Petitioner’s knowledge, however, the action has not yet been published in the
Federal Register. EPA’s regulations provide:

Unless the Administrator otherwise explicitly provides in

a particular promulgation, approval, or action, the time

and date of such promulgation, approval or action for

purposes of the second sentence of section 307(b)(1)

shall be at 1:00 p.m. eastern time (standard or daylight, as

appropriate) on (a) for a Federal Register document, the

date when the document is published in the Federal

Register, or (b) for any other document, two weeks after

it 1s signed.
40 C.F.R. § 23.3. Therefore, out of an abundance of caution, Petitioner files this
petition for review within the time period prescribed by 40 C.F.R. § 23.3(b) and 42
U.S.C. § 7607(b)(1).

Petitioner files this petition for review of agency action in this Court, the
regional circuit in which Petitioner is located, because Petitioner believes that
jurisdiction and venue are proper here pursuant to 42 U.S.C. § 7607(b)(1). As a
protective measure, however, Petitioner is also filing a petition for review of the
same agency action in United States Court of Appeals for the District of Columbia
Circuit, because EPA stated in the agency action that “any petitions for review of

this final action must be filed in the Court of Appeals for the District of Columbia

Circuit.” Exhibit A at 5.

ED_005290_00005819-00002
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The Corporate Disclosure Statement required by Federal Rule of Appellate

Procedure 26.1 and 10th Circuit Rule 26.1 is attached as Exhibit B.

Dated: November 27, 2020 Respectfully submitted,

s/ Jonathan G. Hardin

Jonathan G. Hardin

PERKINS COIE LLP

700 Thirteenth Street, N.W., Suite 800
Washington, D.C. 20005-3960
Telephone: 202.654.6297

Facsimile: 202.654.6211
JHardin@perkinscoie.com

Attorney for Petitioner
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EXHIBIT A
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LNITED STATES ENVIROMMENTAL PROTECTION AGENDY
WASHINGTON, 0.0, 20480

SUBMECT:  Denial of Small Refinery Gap-Filling Petitio v THE ADMINIS TRATOR

FROBL Andrew Wheeler, Administrator of the U8, Environmental Protection Agency
TO: Setall Refinerivs That Hove Submitied Gap-Filling Petitions for an Exemption
from the Renewable Puel Standard Program

Section 21 H{o)9) of the Clean Alr Act{UAA or the Act) authorizes the Administrator w
femporanty muzmt sramtl relinenies from their renewable fuel volume obligations under the
Renewable Fuel Standard (RFS) program “for the reason of disproportionate economic
hardship.” Congress ereated three classes of exemptions from the RFS program for “small
refineriies]” which are defined a3 uism ries with crode off throughput averaging 75,000 barrels
or less per day Tor a calendar vear. P First, © ongress granted all small refineries a blanket
exemption from the RES program until 20110 * Second, Congress direeted the Depariment of
Energy (DOERY to conduet a study” "o determine whether compliance with the requirements of
[the RFS program] would impose a disproportionate economic hardship on small refineries.™
For any small refisery that DOE determined would mgwmmz: disproportionate economic
}mmiz_win 3, Congress directed EPA to “estend {Zza: exempti on under clause (1) for the small refinery
for a period of not less than 2 additional vears.™ Third, Congress provided that a small refinery
“may at any tme petition the Administrator for an extension of the munmmn grder
‘zmg‘ag\si Ay for the reason of disproportionate coonomic hardship.™ In considering such ¢
pmmm ‘the &d;mm«immh in consuliation with the "mumar* of Energy. shall consider the
findings of the {DOE] study and other coonomie factors.”

EPA issued regulations governing small refinery exemptions (SR in 2010 and amended them
i 20145 The 2010 regulations implemented all three clusses of exemptions and defined “small
refinery™ the same for all three classes. EPA regarded as eligible for an exemption only those
small refineries that qualified for, and thus received, the blanket statutory exemption by not

CAA sechion 21 @{fts}{f_}j w} EM\.; SO0 F R R T40L
SUAA section 21 HoY
g mmg}tmn %atzdxg An Investig

ation into Disproportionaie Economic
airs, LS. Department of Energy, March 2011

Srall R’a‘-:‘ finery
Hardship,” Office of Policy and International A
{0 "’aﬁ'ﬁciﬁ i(ﬁ*ﬁ"%‘ﬁﬁw “*’smé‘c‘?

13
an.

‘& "x ,uimn ”’I i{m(*} tBs “v

o 440 CUFR. 801441,
¥ 75 Fed. Reg. 14,070 (Mar, 26, 20103 79 Fed. Reg. 42,128 (uly 18, 2014,

fbemet Soitireas UIRLY » Talneresn PTG

Bamyeledifesyciably « Privind with Vagetable 19 Bared o on 100% Pantearssarans, Proorsn Ohinvins Fren Reuyoied Paper
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exceeding the 75,000-barrel-per-day crude-throughput threshold for the 2006 calendar year.” In
2014, EPA amended its regulations and considered a small refinery eligible to petition for an
exemption under the statute based on a small refinery’s crude throughput during the desired
exemption period and the year immediately preceding the petition.'! EPA was therefore
comsidering petitions and granting exemptions based on this eligibility provision and its analysis
of disproportionate economic hardship {DEH). EPA did not require a small refinery to
demenstrate receipt of a continuous exemption to evaluate 1is petition.

As part of EPA s evaluation process, and consistent with its statutory obligation (o consalt
DOE, EPA asks DO to evaluate all the information EPA receives from each petitioner,
DOIE’s expertise inevaluating economic conditions al ULS, refineries is fundamental o the
process both DOE and EPA use to identify whether DEH exists for petitioning small refineri
in the context of the RFS program. Afler evaluating the information submitted by the
petitioner, DOE provides a recommendation to EPA on whether a small refinery merits an
exemption from RFS obligations. As described in the DOE Small Refinery Study., DOE
assesses the potential Tor DEH at a small refinery based on two sets of metrics, One set of
melrics assesses structural and economic conditions that could disproportionately affect the
refinery {collectively described as “disproportionate impacts” when referencing Section 1 and
Section 2 of DOE s scoring matrix). The other set of metrics assesses the financial conditions
that could cause viability concerns at the refinery (described as “viability impairment”™ when
referencing Section 3 of DOE s scoring matrix). DOE’s recommendation informs EPA’s
decision about whether to grant or deny an SRE petition for a small refinery.

(4]

Previously, DOE and EPA had considered that DEH exists only when a small refinery
ficxmfnmmiw that it experiences both disproportionate impacts ond viabilily impairment.
However, in response to concerns that the two agencies’ threshold for establishing DEH was too
expertencing eiffer disproportionate mpacts or viability impairment, in which case Congress
directed DOE to recommend a 50 percent exemption from the RFS. This was relayed in an
explanatory statement accompanying the 2016 Appropriations Act that stated: “If the Secretary
finds that either of these two components exists, the Secretary is directed to recommend to the
EPA Administrator a 50 percent waiver of RFS requirements for the petitioner.”™! Congress
subsequently directed EPA to follow DOE’s recommendation. and to report to Congress if 1t did
not,

Y CAA section 21 I{;; DK 40 CFR 801 141G0(1). 84144 Ha(1).
O AA section 2 UJ}(Q){B}(U 40 CF.R. 80144 1{e)( )il

M Consolidated Appropriations Act, 2016, Pub. L. No. 114-113 {2015). T
SM«,,nmn is-available at: hitps:/rules.house.gov/bill/ 1 14/h-2029-5a.

* Senate Report 114-281 (*When making decisions about small refinery exemptions under the
RFS program, the Agency is directed to follow DOE's recommendations which are to be based
on the original 2611 Small Refinery Exemption Study prepared for Congress and the conference
report 1o dl‘ iston D of the Consolidated Appropriations Act of 2016. Should the Administrator

disagree ih a waiver recommendation from the Secretary of Energy, either to approve or deny,
the ’&gp v shall provide a report to the Committee on Appropriations and to the Secretary of
-
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On January 24, 2020, in the Renewable Fuely Association (REA) case, the Tenth Circuit Court of

Appeals deuided a challenge 1o EPA’s grant of small refinery exemptions to three small
refineries.™ The court held that EPA had exceeded its CAA statutory authority and
impermissibly granted the petitions bemu% the three refineries had not reéceived an exemption
for all prior vears of the RFS program.™ According to the Court, “[blecause an “extension’
requives a small refinery exemption in prior years to prolong, enlarge or add to, the three refiner Y
petitions in this case were improvidently granted. The amended Clean Air Act did not authorize
the EPA to grant these petitions.™"

Since March 2020, 17 small refineries in 14 states in seven federal judicial circuits have
submitted 68 individual petitions asking EPA either to reconsider exemption denials (1) or grant
exemptions for prior years in which the refineries had not sought them (54). It appears that these
small refineries have attempted to 1ill their exemption extension “gaps™ through the filing of
these petitions. Thus, as shorthand, EPA generically calls all these petitions “gap-filling
pelition%" {('}FI?’%;') ’K"he maioriw of the ("il—'-‘?s WETe reccived "n March 2020, although additional

......

Starting in April 2020, EPA provided DOE with these GFPs spanning from RFS compliance
years 2011 10 2018 t be evaluated for DEH, DOE wansmitted its findings on 34 of the 68 GFPs
at the end of July 2020.' In its recommendations for those GEPs for which it provided its
findings, DOE found that while most of the smal! refineries had demonstrated some degree of
structural hardships during the years related to their petitions. none of the small refineries had
demonstrated that their viability was affected. For these reasons. DOF recommended either no
relief or 50 percent relief for cach of the small refineries that submitted GFPs.

As an initial matter, it is not clear whether the “at any time” language in the statute also allows
EPA to grant these gap-filling petitions. See CAA 21 1o} 9HB)(i). The statutory language
certainly does not preciude EPA from considering the time that has elapsed between the
compliance vear and when a small refinery petitions for relief as a factor in determining whether
tor grant such reliefl Indeed, it seems unlikely that Congress contemplated or intended to allow a
small refinery to obtain hardship relief through submitting a petition in calendar vear 2020 for
RFS compliance year 2011, for example. Moreover, it is unclear whether EPA has authority to
grant a GFP when the s mall refinery which submitted it already complied with its RES
obligations for that prior year. Where a refinery has successfully complied with the RFS and did
not apply for hardship relief until a number of years afier the purported hardship, EPA finds that
it 1s appropriate for such refinery to clearly and convincingly demonstrate hardship, particularly

Energy that explains the Agencey position. Such report shall be provided 10 days prior Lo issuing
éi decision on g watver petition.™).

* Renewable Fuels Ass'nel al v, EPA. 948 F3d 1206 (10th Cir. 20203 (RFA decision).
Ml at 1244-1249,
YR at 1249,
" DOE has not provided its recommendations for the remaining 14 GFPs. This document does
not address those petitions.
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in light of open questions regarding the Agency’s statutory authority and the availability of relief
for compliance years that have long since been closed.”” EPA has not fully explored these and
other difficult legal issues raised by these petitions. Regardless, assuming without deciding that
these petitions are properly before the Agency, [ provide my decisions an them below,

Based on DOE’s recommendations, [ am denying exemptions for the gap-filling petitions that
seek reconsideration of prior EPA decisions because those small refineries have not provided any
new information that would necessitaie EPA changing its prior decisions for those RFS
compliance years. DOE and EPA thoroughly and carefully evaluated the petitions for those years
at that time, and EPA has found nothing in these new submissions that would merit a change in
those previous decisions, These small refineries did not demonstrate then or now that they
experienced disproportionate economic hardship from compliance with the RFS program and do
not warrant an exemption for those RFS compliance vears. EPA recognizes that some of its small
refinery exemption policies may have changed between 2011 and the present. However, we do
not believe it is appropriate in these cases to change our past decisions based on new policies,
especially given the length of time that has passed since our original decisions, the lack of
material new information supporting a different outcome, and the remedial difficulties associated
with providing relief many years after compliance was already achieved.

Based on DOE’s recommendations, | am denying exemptions for those gap-filling petitions
where DOE recommended no reliefl In these instances, EPA agrees with DOE’s evaluation and
recommendation that these small refineries did not demonstrate disproportionate economic
hardship from compliance with the RFS program for those RFS compliance years. Several of
these petitions alleging hardship date back to 201 1. If such hardship was occurring in those prior
RES compliance years, these small refineries likely would have petitioned for relief in each of
those preceding RFS compliance years. Instead, these small refineries consistently complied with
their annual RES obligations while continuing to participate in the refining industry. Given such
circumstances, these small refineries have not demonstrated the requisite hardship to garer
exemptions now for those past RFS compliance years,

[ am also denying exemptions for all the gap-filling petitions where DOE recommended 50
percent reliel. EPA doubts that Congress intended to exempt small refineries that already
successfully complied with their RFS obligations many years past without demonstrating that
they experienced disproportionate economic hardship as a result of that compliance. Despite the
difficulty DOE may have identified through use of its scoring matrix, that difficulty was not
envugh to prevent these same small refineries from fully complying with their past annual RFS
obligations and remain a commercial entity. Again, these small refineries have not demonstrated
disproporiionate economic hardship in 2020 for RFS compliance years 2017 through 2018 when
those same refineries already suceessfully complied with those prior RFS obligations.

This decision 1s appropriate under the Act and is consistent with the case law recognizing EPA s

YEPA also notes that it is not clearly established whether a so-called “continuous exemption™ is
created by EPA granting a gap-Gilling petition many vears after the small refinery has already
complied with its RFS obligation for that vear,
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independent authority in deciding whether to grant or deny RFS small refinery petitions.'® This
decision is a nationally applicable final ageney action for purposes of CAA section 307(b)(1). In
the altemative, EPA finds that this final action 15 based on a determination of nationwide scope
or effect for purposes of CAA section 307(b)( 1). This decision addresses gap-filling petitions
filed by 17 small refineries in 14 states and spanning seven federal judicial circuits together in a
single action, applying the same analysis lo similarly situated small refineries, as explained
above. For this reason, this final action is nationally applicable, or, in the alternative, FPA finds
that this *mtim} is based on a determination of nationwide scope or effect for purposes of section
SU7(BY LY. Thus, pursuant to section 307(b), any petitions for review of this final action must be
filed in the Court of Appeals for the District of Columbia Circuit within 60 days from the date
this final action is published in the Federal Register.

This action is not a rulemaking and is not subject to the various statutory and other provisions
applicable to a rulemaking,

¥ Sinclair Wyoming Refining Co. v, EPA, 874 F.3d 1139, 1166 (10th Cir. 2017): See also
Hermes Consol 787 F.3d at 574-575; Lion Ol Co. v, EPA, 792 F.3d 978, 982-983 (&th Cir.
2013).

g2
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EXHIBITB
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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

WYNNEWOOD REFINING COMPANY,
LLC,

Petitioner,

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

Case No.

CORPORATE DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and 10th Circuit Rule

26.1, Petitioner Wynnewood Refining Company, LLC, provides the following

corporate disclosure statement:

Wynnewood Refining Company, LLC is a wholly owned subsidiary of

CVR Refining, LLC, a Delaware limited liability company. CVR Refining, LLC

1s a wholly owned subsidiary of CVR Refining, LP, which is an indirect wholly

owned subsidiary of CVR Energy, Inc., a Delaware corporation that is publicly

traded on the New York Stock Exchange under the symbol “CVI.”

Petitioner will file a revised corporate disclosure statement should it become

aware of a change in corporate ownership interests that would affect the

disclosures required by Rule 26.1.
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Dated: November 27, 2020

Respectfully submitted,

s/ Jonathan G. Hardin

Jonathan G. Hardin

PERKINS COIE LLP

700 Thirteenth Street, N.W._, Suite 800
Washington, D.C. 20005-3960
Telephone: 202.654.6297

Facsimile: 202.654.6211
JHardin@perkinscoie.com

Attorney for Petitioner
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CERTIFICATE OF SERVICE

Pursuant to Federal Rules of Appellate Procedure 3(d), 15(c) and 25, 10th
Circuit Rules 15.2 and 25.4, and 40 C.F.R. § 23.12(a), [ hereby certify that on
November 27, 2020, I will cause copies of the foregoing Petition for Review and
Corporate Disclosure Statement to be served by certified mail, return receipt

requested upon the following:

HON. ANDREW WHEELER, Administrator
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

CORRESPONDENCE CONTROL UNIT
Office of General Counsel (2311)

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

HON. WILLIAM BARR

Attorney General of the United States
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

HON. JEFFREY BOSSERT CLARK

Assistant Attorney General

Environmental and Natural Resources Division
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.

Washington, D.C. 20530

Dated: November 27, 2020
s/ Jonathan G. Hardin
Jonathan G. Hardin
PERKINS COIE LLP
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Message

From: Stahle, Susan [Stahle.Susan@epa.gov]

Sent: 12/1/2020 2:34:33 PM

To: Bunker, Byron [bunker.byron@epa.gov]; Cohen, Janet [cohen.janet@epa.gov]; Nelson, Karen
[nelson.karen@epa.gov]; Michaels, Lauren [Michaels.Lauren@epa.gov]

CC: Hengst, Benjamin [Hengst.Benjamin@epa.gov]

Subject: FW: NEW LITIGATION CAA 4 Ex. 4 CBI w EPA, No. 20-9636 (10th Cir.)

FYI — please share further as needed.

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Stahle, Susan

Sent: Monday, November 30, 2020 12:53 PM

To: OGC Immediate Office MGMT <OGC_Immediate_Office. MGMT®@epa.gov>; OGC Immediate Office Support
<OGCFrontOfficeSupportStaff@epa.gov>

Cc¢: Srinivasan, Gautam <Srinivasan.Gautam@epa.gov>; Orlin, David <Orlin.David@epa.gov>; Dubey, Susmita
<dubey.susmita@epa.gov>; Miller, Meredith <Miller.Meredith@epa.gov>

Subject: NEW LITIGATION CAA — Ex. 4 CBI v. EPA, No. 20-9636 {10th Cir.)

On November 27, 2020,§ Ex. 4 CBI filed the attached petition for review in the Tenth
Circuit Court of Appeals challenging a decision EPA issued on September 14, 2020, entitled “Denial of Small

the RFS compliance years 2011 through 2016. The decision is attached as Exhibit A to the petition for review.

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272
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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

WYOMING REFINING COMPANY,

Petitioner, Case No.

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

PETITION FOR REVIEW

Pursuant to Section 307(b) of the Clean Air Act, 42 U.S.C. § 7607(b), and
Federal Rule of Appellate Procedure 15(a), Wyoming Refining Company
(“Petitioner”) petitions this Court for review of the action of the Administrator of
the United States Environmental Protection Agency (“EPA”) issued on
September 14, 2020 and titled “Denial of Small Refinery Gap-Filling Petitions.”
This agency action purported to deny petitions submitted by Petitioner for small
refinery exemptions under the Renewable Fuel Standard program for one or more
of the compliance years from 2011 through 2016. A copy of the action is attached
as Exhibit A.

The agency action states that, “pursuant to section 307(b) [of the Clean Air

Act], any petitions for review of this final action must be filed . . . within 60 days
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from the date this final action is published in the Federal Register.” Exhibit A at 5.

To Petitioner’s knowledge, however, the action has not yet been published in the
Federal Register. EPA’s regulations provide:

Unless the Administrator otherwise explicitly provides in

a particular promulgation, approval, or action, the time

and date of such promulgation, approval or action for

purposes of the second sentence of section 307(b)(1)

shall be at 1:00 p.m. eastern time (standard or daylight, as

appropriate) on (a) for a Federal Register document, the

date when the document is published in the Federal

Register, or (b) for any other document, two weeks after

it 1s signed.
40 C.F.R. § 23.3. Therefore, out of an abundance of caution, Petitioner files this
petition for review within the time period prescribed by 40 C.F.R. § 23.3(b) and 42
U.S.C. § 7607(b)(1).

Petitioner files this petition for review of agency action in this Court, the
regional circuit in which Petitioner is located, because Petitioner believes that
jurisdiction and venue are proper here pursuant to 42 U.S.C. § 7607(b)(1). As a
protective measure, however, Petitioner is also filing a petition for review of the
same agency action in United States Court of Appeals for the District of Columbia
Circuit, because EPA stated in the agency action that “any petitions for review of

this final action must be filed in the Court of Appeals for the District of Columbia

Circuit.” Exhibit A at 5.
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The Corporate Disclosure Statement required by Federal Rule of Appellate

Procedure 26.1 and 10th Circuit Rule 26.1 is attached as Exhibit B.

Dated: November 27, 2020 Respectfully submitted,

s/ Jonathan G. Hardin

Jonathan G. Hardin

PERKINS COIE LLP

700 Thirteenth Street, N.W._, Suite 800
Washington, D.C. 20005-3960
Telephone: 202.654.6297

Facsimile: 202.654.6211
JHardin@perkinscoie.com

Attorney for Petitioner
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EXHIBIT A
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LNITED STATES ENVIROMMENTAL PROTECTION AGENDY
WASHINGTON, 0.0, 20480

SUBMECT:  Denial of Small Refinery Gap-Filling Petitio v THE ADMINIS TRATOR

FROBL Andrew Wheeler, Administrator of the U8, Environmental Protection Agency
TO: Setall Refinerivs That Hove Submitied Gap-Filling Petitions for an Exemption
from the Renewable Puel Standard Program

Section 21 H{o)9) of the Clean Alr Act{UAA or the Act) authorizes the Administrator w
femporanty muzmt sramtl relinenies from their renewable fuel volume obligations under the
Renewable Fuel Standard (RFS) program “for the reason of disproportionate economic
hardship.” Congress ereated three classes of exemptions from the RFS program for “small
refineriies]” which are defined a3 uism ries with crode off throughput averaging 75,000 barrels
or less per day Tor a calendar vear. P First, © ongress granted all small refineries a blanket
exemption from the RES program until 20110 * Second, Congress direeted the Depariment of
Energy (DOERY to conduet a study” "o determine whether compliance with the requirements of
[the RFS program] would impose a disproportionate economic hardship on small refineries.™
For any small refisery that DOE determined would mgwmmz: disproportionate economic
}mmiz_win 3, Congress directed EPA to “estend {Zza: exempti on under clause (1) for the small refinery
for a period of not less than 2 additional vears.™ Third, Congress provided that a small refinery
“may at any tme petition the Administrator for an extension of the munmmn grder
‘zmg‘ag\si Ay for the reason of disproportionate coonomic hardship.™ In considering such ¢
pmmm ‘the &d;mm«immh in consuliation with the "mumar* of Energy. shall consider the
findings of the {DOE] study and other coonomie factors.”

EPA issued regulations governing small refinery exemptions (SR in 2010 and amended them
i 20145 The 2010 regulations implemented all three clusses of exemptions and defined “small
refinery™ the same for all three classes. EPA regarded as eligible for an exemption only those
small refineries that qualified for, and thus received, the blanket statutory exemption by not

CAA sechion 21 @{fts}{f_}j w} EM\.; SO0 F R R T40L
SUAA section 21 HoY
g mmg}tmn %atzdxg An Investig

ation into Disproportionaie Economic
airs, LS. Department of Energy, March 2011

Srall R’a‘-:‘ finery
Hardship,” Office of Policy and International A
{0 "’aﬁ'ﬁciﬁ i(ﬁ*ﬁ"%‘ﬁﬁw “*’smé‘c‘?

13
an.

‘& "x ,uimn ”’I i{m(*} tBs “v

o 440 CUFR. 801441,
¥ 75 Fed. Reg. 14,070 (Mar, 26, 20103 79 Fed. Reg. 42,128 (uly 18, 2014,

fbemet Soitireas UIRLY » Talneresn PTG

Bamyeledifesyciably « Privind with Vagetable 19 Bared o on 100% Pantearssarans, Proorsn Ohinvins Fren Reuyoied Paper
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exceeding the 75,000-barrel-per-day crude-throughput threshold for the 2006 calendar year.” In
2014, EPA amended its regulations and considered a small refinery eligible to petition for an
exemption under the statute based on a small refinery’s crude throughput during the desired
exemption period and the year immediately preceding the petition.'! EPA was therefore
comsidering petitions and granting exemptions based on this eligibility provision and its analysis
of disproportionate economic hardship {DEH). EPA did not require a small refinery to
demenstrate receipt of a continuous exemption to evaluate 1is petition.

As part of EPA s evaluation process, and consistent with its statutory obligation (o consalt
DOE, EPA asks DO to evaluate all the information EPA receives from each petitioner,
DOIE’s expertise inevaluating economic conditions al ULS, refineries is fundamental o the
process both DOE and EPA use to identify whether DEH exists for petitioning small refineri
in the context of the RFS program. Afler evaluating the information submitted by the
petitioner, DOE provides a recommendation to EPA on whether a small refinery merits an
exemption from RFS obligations. As described in the DOE Small Refinery Study., DOE
assesses the potential Tor DEH at a small refinery based on two sets of metrics, One set of
melrics assesses structural and economic conditions that could disproportionately affect the
refinery {collectively described as “disproportionate impacts” when referencing Section 1 and
Section 2 of DOE s scoring matrix). The other set of metrics assesses the financial conditions
that could cause viability concerns at the refinery (described as “viability impairment”™ when
referencing Section 3 of DOE s scoring matrix). DOE’s recommendation informs EPA’s
decision about whether to grant or deny an SRE petition for a small refinery.

(4]

Previously, DOE and EPA had considered that DEH exists only when a small refinery
ficxmfnmmiw that it experiences both disproportionate impacts ond viabilily impairment.
However, in response to concerns that the two agencies’ threshold for establishing DEH was too
expertencing eiffer disproportionate mpacts or viability impairment, in which case Congress
directed DOE to recommend a 50 percent exemption from the RFS. This was relayed in an
explanatory statement accompanying the 2016 Appropriations Act that stated: “If the Secretary
finds that either of these two components exists, the Secretary is directed to recommend to the
EPA Administrator a 50 percent waiver of RFS requirements for the petitioner.”™! Congress
subsequently directed EPA to follow DOE’s recommendation. and to report to Congress if 1t did
not,

Y CAA section 21 I{;; DK 40 CFR 801 141G0(1). 84144 Ha(1).
O AA section 2 UJ}(Q){B}(U 40 CF.R. 80144 1{e)( )il

M Consolidated Appropriations Act, 2016, Pub. L. No. 114-113 {2015). T
SM«,,nmn is-available at: hitps:/rules.house.gov/bill/ 1 14/h-2029-5a.

* Senate Report 114-281 (*When making decisions about small refinery exemptions under the
RFS program, the Agency is directed to follow DOE's recommendations which are to be based
on the original 2611 Small Refinery Exemption Study prepared for Congress and the conference
report 1o dl‘ iston D of the Consolidated Appropriations Act of 2016. Should the Administrator

disagree ih a waiver recommendation from the Secretary of Energy, either to approve or deny,
the ’&gp v shall provide a report to the Committee on Appropriations and to the Secretary of
-
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On January 24, 2020, in the Renewable Fuely Association (REA) case, the Tenth Circuit Court of

Appeals deuided a challenge 1o EPA’s grant of small refinery exemptions to three small
refineries.™ The court held that EPA had exceeded its CAA statutory authority and
impermissibly granted the petitions bemu% the three refineries had not reéceived an exemption
for all prior vears of the RFS program.™ According to the Court, “[blecause an “extension’
requives a small refinery exemption in prior years to prolong, enlarge or add to, the three refiner Y
petitions in this case were improvidently granted. The amended Clean Air Act did not authorize
the EPA to grant these petitions.™"

Since March 2020, 17 small refineries in 14 states in seven federal judicial circuits have
submitted 68 individual petitions asking EPA either to reconsider exemption denials (1) or grant
exemptions for prior years in which the refineries had not sought them (54). It appears that these
small refineries have attempted to 1ill their exemption extension “gaps™ through the filing of
these petitions. Thus, as shorthand, EPA generically calls all these petitions “gap-filling
pelition%" {('}FI?’%;') ’K"he maioriw of the ("il—'-‘?s WETe reccived "n March 2020, although additional

......

Starting in April 2020, EPA provided DOE with these GFPs spanning from RFS compliance
years 2011 10 2018 t be evaluated for DEH, DOE wansmitted its findings on 34 of the 68 GFPs
at the end of July 2020.' In its recommendations for those GEPs for which it provided its
findings, DOE found that while most of the smal! refineries had demonstrated some degree of
structural hardships during the years related to their petitions. none of the small refineries had
demonstrated that their viability was affected. For these reasons. DOF recommended either no
relief or 50 percent relief for cach of the small refineries that submitted GFPs.

As an initial matter, it is not clear whether the “at any time” language in the statute also allows
EPA to grant these gap-filling petitions. See CAA 21 1o} 9HB)(i). The statutory language
certainly does not preciude EPA from considering the time that has elapsed between the
compliance vear and when a small refinery petitions for relief as a factor in determining whether
tor grant such reliefl Indeed, it seems unlikely that Congress contemplated or intended to allow a
small refinery to obtain hardship relief through submitting a petition in calendar vear 2020 for
RFS compliance year 2011, for example. Moreover, it is unclear whether EPA has authority to
grant a GFP when the s mall refinery which submitted it already complied with its RES
obligations for that prior year. Where a refinery has successfully complied with the RFS and did
not apply for hardship relief until a number of years afier the purported hardship, EPA finds that
it 1s appropriate for such refinery to clearly and convincingly demonstrate hardship, particularly

Energy that explains the Agencey position. Such report shall be provided 10 days prior Lo issuing
éi decision on g watver petition.™).

* Renewable Fuels Ass'nel al v, EPA. 948 F3d 1206 (10th Cir. 20203 (RFA decision).
Ml at 1244-1249,
YR at 1249,
" DOE has not provided its recommendations for the remaining 14 GFPs. This document does
not address those petitions.
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in light of open questions regarding the Agency’s statutory authority and the availability of relief
for compliance years that have long since been closed.”” EPA has not fully explored these and
other difficult legal issues raised by these petitions. Regardless, assuming without deciding that
these petitions are properly before the Agency, [ provide my decisions an them below,

Based on DOE’s recommendations, [ am denying exemptions for the gap-filling petitions that
seek reconsideration of prior EPA decisions because those small refineries have not provided any
new information that would necessitaie EPA changing its prior decisions for those RFS
compliance years. DOE and EPA thoroughly and carefully evaluated the petitions for those years
at that time, and EPA has found nothing in these new submissions that would merit a change in
those previous decisions, These small refineries did not demonstrate then or now that they
experienced disproportionate economic hardship from compliance with the RFS program and do
not warrant an exemption for those RFS compliance vears. EPA recognizes that some of its small
refinery exemption policies may have changed between 2011 and the present. However, we do
not believe it is appropriate in these cases to change our past decisions based on new policies,
especially given the length of time that has passed since our original decisions, the lack of
material new information supporting a different outcome, and the remedial difficulties associated
with providing relief many years after compliance was already achieved.

Based on DOE’s recommendations, | am denying exemptions for those gap-filling petitions
where DOE recommended no reliefl In these instances, EPA agrees with DOE’s evaluation and
recommendation that these small refineries did not demonstrate disproportionate economic
hardship from compliance with the RFS program for those RFS compliance years. Several of
these petitions alleging hardship date back to 201 1. If such hardship was occurring in those prior
RES compliance years, these small refineries likely would have petitioned for relief in each of
those preceding RFS compliance years. Instead, these small refineries consistently complied with
their annual RES obligations while continuing to participate in the refining industry. Given such
circumstances, these small refineries have not demonstrated the requisite hardship to garer
exemptions now for those past RFS compliance years,

[ am also denying exemptions for all the gap-filling petitions where DOE recommended 50
percent reliel. EPA doubts that Congress intended to exempt small refineries that already
successfully complied with their RFS obligations many years past without demonstrating that
they experienced disproportionate economic hardship as a result of that compliance. Despite the
difficulty DOE may have identified through use of its scoring matrix, that difficulty was not
envugh to prevent these same small refineries from fully complying with their past annual RFS
obligations and remain a commercial entity. Again, these small refineries have not demonstrated
disproporiionate economic hardship in 2020 for RFS compliance years 2017 through 2018 when
those same refineries already suceessfully complied with those prior RFS obligations.

This decision 1s appropriate under the Act and is consistent with the case law recognizing EPA s

YEPA also notes that it is not clearly established whether a so-called “continuous exemption™ is
created by EPA granting a gap-Gilling petition many vears after the small refinery has already
complied with its RFS obligation for that vear,
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independent authority in deciding whether to grant or deny RFS small refinery petitions.'® This
decision is a nationally applicable final ageney action for purposes of CAA section 307(b)(1). In
the altemative, EPA finds that this final action 15 based on a determination of nationwide scope
or effect for purposes of CAA section 307(b)( 1). This decision addresses gap-filling petitions
filed by 17 small refineries in 14 states and spanning seven federal judicial circuits together in a
single action, applying the same analysis lo similarly situated small refineries, as explained
above. For this reason, this final action is nationally applicable, or, in the alternative, FPA finds
that this *mtim} is based on a determination of nationwide scope or effect for purposes of section
SU7(BY LY. Thus, pursuant to section 307(b), any petitions for review of this final action must be
filed in the Court of Appeals for the District of Columbia Circuit within 60 days from the date
this final action is published in the Federal Register.

This action is not a rulemaking and is not subject to the various statutory and other provisions
applicable to a rulemaking,

¥ Sinclair Wyoming Refining Co. v, EPA, 874 F.3d 1139, 1166 (10th Cir. 2017): See also
Hermes Consol 787 F.3d at 574-575; Lion Ol Co. v, EPA, 792 F.3d 978, 982-983 (&th Cir.
2013).

g2
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EXHIBITB
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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

WYOMING REFINING COMPANY,

Petitioner, Case No.

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

CORPORATE DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and 10th Circuit Rule
26.1, Petitioner Wyoming Refining Company provides the following corporate
disclosure statement:

Wyoming Refining Company is a trade name for Hermes Consolidated,
LLC, a limited liability company organized under the laws of Delaware, doing
business as Wyoming Refining Company. Wyoming Refining Company is a
refiner of petroleum products. Wyoming Refining Company is an indirect wholly
owned subsidiary of Par Pacific Holdings, Inc., a publicly held corporation.

BlackRock, Inc., pursuant to its recent 13F filing, reported that it or funds or

ED_005290_00005821-00011
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accounts managed by it, owns more than 10% of Par Pacific Holding’s stock; no
other publicly held company has a 10 percent or greater ownership interest in it.

Petitioner will file a revised corporate disclosure statement should it become
aware of a change in corporate ownership interests that would affect the

disclosures required by Rule 26.1.

Dated: November 27, 2020
Respectfully submitted,

s/ Jonathan G. Hardin

Jonathan G. Hardin

PERKINS COIE LLP

700 Thirteenth Street, N.W., Suite 800
Washington, D.C. 20005-3960
Telephone: 202.654.6297

Facsimile: 202.654.6211
JHardin@perkinscoie.com

Attorney for Petitioner
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CERTIFICATE OF SERVICE

Pursuant to Federal Rules of Appellate Procedure 3(d), 15(c) and 25, 10th
Circuit Rules 15.2 and 25.4, and 40 C.F.R. § 23.12(a), [ hereby certify that on
November 27, 2020, I will cause copies of the foregoing Petition for Review and
Corporate Disclosure Statement to be served by certified mail, return receipt

requested upon the following:

HON. ANDREW WHEELER, Administrator
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

CORRESPONDENCE CONTROL UNIT
Office of General Counsel (2311)

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

HON. WILLIAM BARR

Attorney General of the United States
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

HON. JEFFREY BOSSERT CLARK

Assistant Attorney General

Environmental and Natural Resources Division
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.

Washington, D.C. 20530

Dated: November 27, 2020
s/ Jonathan G. Hardin
Jonathan G. Hardin
PERKINS COIE LLP
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Message

From: Stahle, Susan [Stahle.Susan@epa.gov]

Sent: 12/1/2020 2:34:06 PM

To: Bunker, Byron [bunker.byron@epa.gov]; Cohen, Janet [cohen.janet@epa.gov]; Nelson, Karen
[nelson.karen@epa.gov]; Michaels, Lauren [Michaels.Lauren@epa.gov]

CC: Hengst, Benjamin [Hengst.Benjamin@epa.gov]

Subject: FW: CORRECTION - NEW LITIGATION CAA - Ex. 4 CBI v. EPA, No. 20-

73492 (9th Cir.)

Attachments: . Ex. 4 CBI ENin Cir pet for rev 20-73492.pdf

FYI — please share further as needed.

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Stahle, Susan

Sent: Monday, November 30, 2020 12:28 PM
To: OGC Immediate Office MGMT <OGC_Immediate_Office. MGMT®epa.gov>; OGC Immediate Office Support
<OGCFrontOfficeSupportStaff@epa.gov>

Cc¢: Srinivasan, Gautam <Srinivasan.Gautam®@epa.gov>; Orlin, David <Orlin.David@epa.gov>; Dubey, Susmita
<dubey.susmita@epa.gov>; Miller, Meredith <Miller.Meredith@epa.gov>

Subject: FW: CORRECTION - NEW LITIGATION CAA — Ex. 4 CBI v EPA, No. 20-
73492 (Sth Cir.) ' '

Apologies ~ correcting the subject line, the rest of the information below is correct.

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Stahle, Susan

Sent: Monday, November 30, 2020 12:18 PM

To: OGC Immediate Office MGMT <QGC Immediate Office MGMTEepa.gov>; OGC Immediate Office Support
<GGCFrontOficeSupportSiafi@epa gov>

Cc¢: Srinivasan, Gautam <Srinivasan.GaulamBepa.gov>; Orlin, David <Qrlin, David @epa.gov>; Dubey, Susmita
<dubsy.susmita@epa.gov>; Miller, Meredith <iitler Meredithfepa. povs>

Subject: NEW LITIGATION CAA - Ex. 4 CBI v. EPA, No. 20-73492 (9th Cir.)

On November 27, 2020, Ex. 4 CBI iand! Ex. 4 CBI i filed the attached petition

attached as Exhibit A to the petition for review.
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Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272
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Case: 20-73492, 11/27/2020, 1D: 11907912, DkikEntry: 1-4, Page 1 of 14

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

PAR HAWAII REFINING, LLC; U.S. OIL &
REFINING COMPANY,

Petitioners,

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

Case No.

PETITION FOR REVIEW

Pursuant to Section 307(b) of the Clean Air Act, 42 U.S.C. § 7607(b), and

Federal Rule of Appellate Procedure 15(a), Par Hawaii Refining, LLC, and U.S.

01l & Refining Company (“Petitioners”) petition this Court for review of the

action of the Administrator of the United States Environmental Protection Agency

(“EPA”) 1ssued on September 14, 2020 and titled “Denial of Small Refinery Gap-

Filling Petitions.” This agency action purported to deny the petitions submitted by

Petitioners for small refinery exemptions under the Renewable Fuel Standard

program for one or more of the compliance years 2011 through 2016. A copy of

the action is attached as Exhibit A.

The agency action states that, “pursuant to section 307(b) [of the Clean Air

Act], any petitions for review of this final action must be filed . . . within 60 days
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Case: 20-73492, 11/27/2020, 1D: 11907912, DkikEntry: 1-4, Page 2 of 14

from the date this final action is published in the Federal Register.” Exhibit A at 5.
To Petitioners’ knowledge, however, the action has not yet been published in the
Federal Register. EPA’s regulations provide:

Unless the Administrator otherwise explicitly provides in

a particular promulgation, approval, or action, the time

and date of such promulgation, approval or action for

purposes of the second sentence of section 307(b)(1)

shall be at 1:00 p.m. eastern time (standard or daylight, as

appropriate) on (a) for a Federal Register document, the

date when the document is published in the Federal

Register, or (b) for any other document, two weeks after

it 1s signed.
40 C.F.R. § 23.3. Therefore, out of an abundance of caution, Petitioners file this
petition for review within the time period prescribed by 40 C.F.R. § 23.3(b) and 42
U.S.C. § 7607(b)(1).

Petitioners file this petition for review of agency action in this Court, the
regional circuit in which Petitioners are located, because Petitioners believe that
jurisdiction and venue are proper here pursuant to 42 U.S.C. § 7607(b)(1). As a
protective measure, however, Petitioners are also filing a petition for review of the
same agency action in the United States Court of Appeals for the District of
Columbia Circuit, because EPA stated in the agency action that “any petitions for

review of this final action must be filed in the Court of Appeals for the District of

Columbia Circuit.” Exhibit A at 5.
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Case: 20-73492, 11/27/2020, 1D: 11907912, DkikEntry: 1-4, Page 3 of 14

The Corporate Disclosure Statement required by Federal Rule of Appellate

Procedure 26.1 and 9th Circuit Rule 26.1 is attached as Exhibit B.

Dated: November 27, 2020

Respectfully submitted,

s/ Sopen Shah

Sopen Shah

PERKINS COIE LLP

33 East Main Street, Suite 201
Madison, WI 53703-3095
Telephone: 608.663.7480
Facsimile: 608.663.7499
SShah@perkinscoie.com

Jonathan G. Hardin (admission
application pending)

PERKINS COIE LLP

700 Thirteenth Street, N.W._, Suite 800
Washington, D.C. 20005-3960
Telephone: 202.654.6297

Facsimile: 202.654.6211
JHardin@perkinscoie.com

Attorneys for Petitioners
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Case: 20-73492, 11/27/2020, 1D: 11907912, DkikEntry: 1-4, Page 4 of 14

EXHIBIT A
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Case: 20-73492, 11/27/2020, 1D: 11907912, DkikEntry: 1-4, Page 5 of 14

LNITED STATES ENVIROMMENTAL PROTECTION AGENDY
WASHINGTON, 0.0, 20480

SUBMECT:  Denial of Small Refinery Gap-Filling Petitio v THE ADMINIS TRATOR

FROBL Andrew Wheeler, Administrator of the U8, Environmental Protection Agency
TO: Setall Refinerivs That Hove Submitied Gap-Filling Petitions for an Exemption
from the Renewable Puel Standard Program

Section 21 H{o)9) of the Clean Alr Act{UAA or the Act) authorizes the Administrator w
femporanty muzmt sramtl relinenies from their renewable fuel volume obligations under the
Renewable Fuel Standard (RFS) program “for the reason of disproportionate economic
hardship.” Congress ereated three classes of exemptions from the RFS program for “small
refineriies]” which are defined a3 uism ries with crode off throughput averaging 75,000 barrels
or less per day Tor a calendar vear. P First, © ongress granted all small refineries a blanket
exemption from the RES program until 20110 * Second, Congress direeted the Depariment of
Energy (DOERY to conduet a study” "o determine whether compliance with the requirements of
[the RFS program] would impose a disproportionate economic hardship on small refineries.™
For any small refisery that DOE determined would mgwmmz: disproportionate economic
}mmiz_win 3, Congress directed EPA to “estend {Zza: exempti on under clause (1) for the small refinery
for a period of not less than 2 additional vears.™ Third, Congress provided that a small refinery
“may at any tme petition the Administrator for an extension of the munmmn grder
‘zmg‘ag\si Ay for the reason of disproportionate coonomic hardship.™ In considering such ¢
pmmm ‘the &d;mm«immh in consuliation with the "mumar* of Energy. shall consider the
findings of the {DOE] study and other coonomie factors.”

EPA issued regulations governing small refinery exemptions (SR in 2010 and amended them
i 20145 The 2010 regulations implemented all three clusses of exemptions and defined “small
refinery™ the same for all three classes. EPA regarded as eligible for an exemption only those
small refineries that qualified for, and thus received, the blanket statutory exemption by not

CAA sechion 21 @{fts}{f_}j w} EM\.; SO0 F R R T40L
SUAA section 21 HoY
g mmg}tmn %atzdxg An Investig

ation into Disproportionaie Economic
airs, LS. Department of Energy, March 2011

Srall R’a‘-:‘ finery
Hardship,” Office of Policy and International A
{0 "’aﬁ'ﬁciﬁ i(ﬁ*ﬁ"%‘ﬁﬁw “*’smé‘c‘?

13
an.

AA mmxm umw (B ;g 40 C.F.R. 801441,
3 Fed. Reg, 14,670 {Mar. 26, 2010) 79 Fed, Reg. 42,128 (July 18, 2014},

mi%f""»

fbemet Soitireas UIRLY » Talneresn PTG

Bamyeledifesyciably « Privind with Vagetable 19 Bared o on 100% Pantearssarans, Proorsn Ohinvins Fren Reuyoied Paper

ED_005290_00005823-00005



EPA-HQ-2018-007467

Case: 20-73492, 11/27/2020, 1D: 11907912, DkikEntry: 1-4, Page 6 of 14

exceeding the 75,000-barrel-per-day crude-throughput threshold for the 2006 calendar year.” In
2014, EPA amended its regulations and considered a small refinery eligible to petition for an
exemption under the statute based on a small refinery’s crude throughput during the desired
exemption period and the year immediately preceding the petition.'! EPA was therefore
comsidering petitions and granting exemptions based on this eligibility provision and its analysis
of disproportionate economic hardship {DEH). EPA did not require a small refinery to
demenstrate receipt of a continuous exemption to evaluate 1is petition.

As part of EPA s evaluation process, and consistent with its statutory obligation (o consalt
DOE, EPA asks DO to evaluate all the information EPA receives from each petitioner,
DOIE’s expertise inevaluating economic conditions al ULS, refineries is fundamental o the
process both DOE and EPA use o identify whether DEH exists for petitioning small refineries
in the context of the RFS program. Afler evaluating the information submitted by the
petitioner, DOE provides a recommendation to EPA on whether a small refinery merits an
exemption from RFS obligations. As described in the DOE Small Refinery Study., DOE
assesses the potential Tor DEH at a small refinery based on two sets of metrics, One set of
melrics assesses structural and economic conditions that could disproportionately affect the
refinery {collectively described as “disproportionate impacts” when referencing Section 1 and
Section 2 of DOE s scoring matrix). The other set of metrics assesses the financial conditions
that could cause viability concerns at the refinery (described as “viability impairment”™ when
referencing Section 3 of DOE s scoring matrix). DOE’s recommendation informs EPA’s
decision about whether to grant or deny an SRE petition for a small refinery.

Previously, DOE and EPA had considered that DEH exists only when a small refinery
ficxmfnmmiw that it experiences both disproportionate impacts ond viabilily impairment.
However, in response to concerns that the two agencies’ threshold for establishing DEH was too
stringent, Congress in 2016 clarified that DEH can exist if DOE finds that a small refinery is
expertencing eiffer disproportionate mpacts or viability impairment, in which case Congress
directed DOE to recommend a 50 percent exemption from the RFS. This was relayed in an
explanatory statement accompanying the 2016 Appropriations Act that stated: “If the Secretary
finds that either of these two components exists, the Secretary is directed to recommend to the
EPA Administrator a 50 percent waiver of RFS requirements for the petitioner.”™! Congress
subsequently directed EPA to follow DOE’s recommendation. and to report to Congress if 1t did
not,

Y CAA section 21 I{;; DK 40 CFR 801 141G0(1). 84144 Ha(1).
HCAA section 2 UJ}(Q}{B}(U 40 CF.R. 80144 1{e)( )il

M Consolidated Appropriations Act, 2016, Pub. L. No. 114-113 {2015). T
SM«,,nmn is-available at: hitps:/rules.house.gov/bill/ 1 14/h-2029-5a.

* Senate Report 114-281 (*When making decisions about small refinery exemptions under the
RFS program, the Agency is directed to follow DOE's recommendations which are to be based
on the original 2611 Small Refinery Exemption Study prepared for Congress and the conference
report 1o dl‘ iston D of the Consolidated Appropriations Act of 2016. Should the Administrator
disagree ih a waiver recommendation from the Secretary of Energy, either to approve or deny,
the ’&gp v shall provide a report to the Committee on Appropriations and to the Secretary of

i

ED_005290_00005823-00006



EPA-HQ-2018-007467

Case: 20-73492, 11/27/2020, 1D: 11907912, DkiEntry: 1-4, Page 7 of 14

On January 24, 2020, in the Renewable Fuely Association (REA) case, the Tenth Circuit Court of
Appeals deuided a challenge 1o EPA’s grant of small refinery exemptions to three small
refineries.™ The court held that EPA had exceeded its CAA statutory authority and
impermissibly granted the petitions bemu% the three refineries had not reéceived an exemption
for all prior vears of the RFS program.™ According to the Court, “[blecause an “extension’
requives a small refinery exemption in prior years to prolong, enlarge or add to, the three refiner Y
petitions in this case were improvidently granted. The amended Clean Air Act did not authorize
the EPA to grant these petitions.™"

Since March 2020, 17 small refineries in 14 states in seven federal judicial circuits have
submitted 68 individual petitions asking EPA either to reconsider exemption denials (1) or grant
exemptions for prior years in which the refineries had not sought them (54). It appears that these
small refineries have attempted to 1ill their exemption extension “gaps™ through the filing of
these petitions. Thus, as shorthand, EPA generically calls all these petitions “gap-filling
pelition%" {('}FI?’%;') ’K"he maioriw of the ("il—'-‘?s WETe reccived "n March 2020, although additional

......

Starting in April 2020, EPA provided DOE with these GFPs spanning from RFS compliance
years 2011 10 2018 t be evaluated for DEH, DOE wansmitted its findings on 34 of the 68 GFPs
at the end of July 2020.' In its recommendations for those GEPs for which it provided its
findings, DOE found that while most of the smal! refineries had demonstrated some degree of
structural hardships during the years related to their petitions. none of the small refineries had
demonstrated that their viability was affected. For these reasons. DOF recommended either no
relief or 50 percent relief for cach of the small refineries that submitted GFPs.

As an initial matter, it is not clear whether the “at any time” language in the statute also allows
EPA to grant these gap-filling petitions. See CAA 21 1o} 9HB)(i). The statutory language
certainly does not preciude EPA from considering the time that has elapsed between the
compliance vear and when a small refinery petitions for relief as a factor in determining whether
tor grant such reliefl Indeed, it seems unlikely that Congress contemplated or intended to allow a
small refinery to obtain hardship relief through submitting a petition in calendar vear 2020 for
RFS compliance year 2011, for example. Moreover, it is unclear whether EPA has authority to
grant a GFP when the s mall refinery which submitted it already complied with its RES
obligations for that prior year. Where a refinery has successfully complied with the RFS and did
not apply for hardship relief until a number of years afier the purported hardship, EPA finds that
it 1s appropriate for such refinery to clearly and convincingly demonstrate hardship, particularly

Energy that explains the Agencey position. Such report shall be provided 10 days prior Lo issuing
éi decision on g watver petition.™).

* Renewable Fuels Ass'nel al v, EPA. 948 F3d 1206 (10th Cir. 20203 (RFA decision).
Ml at 1244-1249,
YR at 1249,
" DOE has not provided its recommendations for the remaining 14 GFPs. This document does
not address those petitions.
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in light of open questions regarding the Agency’s statutory authority and the availability of relief
for compliance years that have long since been closed.”” EPA has not fully explored these and
other difficult legal issues raised by these petitions. Regardless, assuming without deciding that
these petitions are properly before the Agency, [ provide my decisions an them below,

Based on DOE’s recommendations, [ am denying exemptions for the gap-filling petitions that
seek reconsideration of prior EPA decisions because those small refineries have not provided any
new information that would necessitaie EPA changing its prior decisions for those RFS
compliance years. DOE and EPA thoroughly and carefully evaluated the petitions for those years
at that time, and EPA has found nothing in these new submissions that would merit a change in
those previous decisions, These small refineries did not demonstrate then or now that they
experienced disproportionate economic hardship from compliance with the RFS program and do
not warrant an exemption for those RFS compliance vears. EPA recognizes that some of its small
refinery exemption policies may have changed between 2011 and the present. However, we do
not believe it is appropriate in these cases to change our past decisions based on new policies,
especially given the length of time that has passed since our original decisions, the lack of
material new information supporting a different outcome, and the remedial difficulties associated
with providing relief many years after compliance was already achieved.

Based on DOE’s recommendations, | am denying exemptions for those gap-filling petitions
where DOE recommended no reliefl In these instances, EPA agrees with DOE’s evaluation and
recommendation that these small refineries did not demonstrate disproportionate economic
hardship from compliance with the RFS program for those RFS compliance years. Several of
these petitions alleging hardship date back to 201 1. If such hardship was occurring in those prior
RES compliance years, these small refineries likely would have petitioned for relief in each of
those preceding RFS compliance years. Instead, these small refineries consistently complied with
their annual RES obligations while continuing to participate in the refining industry. Given such
circumstances, these small refineries have not demonstrated the requisite hardship to garer
exemptions now for those past RFS compliance years,

[ am also denying exemptions for all the gap-filling petitions where DOE recommended 50
percent reliel. EPA doubts that Congress intended to exempt small refineries that already
successfully complied with their RFS obligations many years past without demonstrating that
they experienced disproportionate economic hardship as a result of that compliance. Despite the
difficulty DOE may have identified through use of its scoring matrix, that difficulty was not
envugh to prevent these same small refineries from fully complying with their past annual RFS
obligations and remain a commercial entity. Again, these small refineries have not demonstrated
disproporiionate economic hardship in 2020 for RFS compliance years 2017 through 2018 when
those same refineries already suceessfully complied with those prior RFS obligations.

This decision 1s appropriate under the Act and is consistent with the case law recognizing EPA s

YEPA also notes that it is not clearly established whether a so-called “continuous exemption™ is
created by EPA granting a gap-Gilling petition many vears after the small refinery has already
complied with its RFS obligation for that vear,
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mdependent authority in deciding whether to grant or deny RFS small refinery petitions.'™ This
decision is a nationally applicable final ageney action for purposes of CAA section 307(b)(1). In
the alternative, EPA finds that this final action is based on a determination of nationwide scope
or effect for purposes of CAA section 307(b)(1). This decision addresses gap-filling petitions
filed by 17 small refineries in 14 states and spanning seven federal judicial circuits together in a
single action, applying the same analysis lo similarly situated small refineries, as explained
above. For this reason, this final action is nationally applicable, or, in the alternative, FPA finds
that this action is based on a determination of nationwide scope or effect for purposes of section
SU7(BY LY. Thus, pursuant to section 307(b), any petitions for review of this final action must be
filed in the Court of Appeals for the District of Columbia Circuit within 60 days from the date
this final action is published in the Federal Register.

This action is not a rulemaking and is not subject to the various statutory and other provisions
applicable to a rulemaking,

¥ Sinclair Wyoming Refining Co. v, EPA, 874 F.3d 1139, 1166 (10th Cir. 2017): See also
Hermes Consol 787 F.3d at 574-573; Lion Oil Co. v, EPA, 792 F.3d 978, 982-983 (8th Cir.
20135).

g2
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

PAR HAWAII REFINING, LLC; U.S. OIL &
REFINING COMPANY, Case No.

Petitioners,

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

CORPORATE DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and 9th Circuit Rule
26.1, Petitioners Par Hawaii Refining, LL.C, and U.S. Oil & Refining Company
provide the following corporate disclosure statement:

Par Hawaii Refining, LLC is a limited liability company organized under
the laws of Delaware. Par Hawaii Refining, LLC, is a refiner of petroleum
products. Par Hawaii Refining, LLC, is an indirect wholly owned subsidiary of
Par Pacific Holdings, Inc., a publicly traded corporation. BlackRock, Inc.,

pursuant to its recent 13F filing, reported that it or funds or accounts managed by

ED_005290_00005823-00011
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it, owns more than 10% of Par Pacific Holding’s stock; no other publicly held
company has a 10 percent or greater ownership interest in it.

U.S. Oil & Refining Co. is incorporated under the laws of Delaware. U.S.
01l & Refining Co. is a refiner of petroleum products. U.S. Oil & Refining Co. is
an idirect wholly owned subsidiary of Par Pacific Holdings, Inc., a publicly held
corporation. BlackRock, Inc., pursuant to its recent 13F filing, reported that it or
funds or accounts managed by it, owns more than 10% of Par Pacific Holding’s
stock; no other publicly held company has a 10 percent or greater ownership
interest in it.

Petitioners will file a revised corporate disclosure statement should they
become aware of a change in corporate ownership interests that would affect the

disclosures required by Rule 26.1.

Dated: November 27, 2020
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EPA-HQ-2018-007467

Case: 20-73492, 11/27/2020, 1D 11907912, DktEntry: 1-4, Page 13 of 14

Respectfully submitted,

s/ Sopen Shah

Sopen Shah

PERKINS COIE LLP

33 East Main Street, Suite 201
Madison, WI 53703-3095
Telephone: 608.663.7480
Facsimile: 608.663.7499
SShah@perkinscoie.com

Jonathan G. Hardin (admission
application pending)

PERKINS COIE LLP

700 Thirteenth Street, N.W., Suite 800
Washington, D.C. 20005-3960
Telephone: 202.654.6297

Facsimile: 202.654.6211
JHardin@perkinscoie.com

Attorneys for Petitioners
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CERTIFICATE OF SERVICE

Pursuant to Federal Rules of Appellate Procedure 3(d), 15(c) and 25, 9th
Circuit Rule 25, and 40 C.F.R. § 23.12(a), I hereby certify that on November 27,
2020, I will cause copies of the foregoing Petition for Review and Corporate
Disclosure Statement to be served by certified mail, return receipt requested upon

the following:

HON. ANDREW WHEELER, Administrator
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

CORRESPONDENCE CONTROL UNIT
Office of General Counsel (2311)

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

HON. WILLIAM BARR

Attorney General of the United States
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

HON. JEFFREY BOSSERT CLARK

Assistant Attorney General

Environmental and Natural Resources Division
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.

Washington, D.C. 20530

Dated: November 27, 2020
s/ Sopen Shah
Sopen Shah
PERKINS COIE LLP
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Message

From: Stahle, Susan [Stahle.Susan@epa.gov]

Sent: 12/1/2020 2:33:39 PM

To: Bunker, Byron [bunker.byron@epa.gov]; Cohen, Janet [cohen.janet@epa.gov]; Nelson, Karen
[nelson.karen@epa.gov]; Michaels, Lauren [Michaels.Lauren@epa.gov]

CC: Hengst, Benjamin [Hengst.Benjamin@epa.gov]

Subject: FW: NEW LITIGATION CAA Ex. 4 CBI V. EPA, No. 20-61116 (Sth Cir.)

Attachments: | Ex. 4 CBI iNinth Cir pet for rev 20-61116.pdf

FYI — please share further as needed.

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Stahle, Susan

Sent: Monday, November 30, 2020 12:13 PM

To: OGC Immediate Office MGMT <OGC_Immediate_Office. MGMT®@epa.gov>; OGC Immediate Office Support
<OGCFrontOfficeSupportStaff@epa.gov>

Cc¢: Srinivasan, Gautam <Srinivasan.Gautam@epa.gov>; Orlin, David <Orlin.David@epa.gov>; Dubey, Susmita
<dubey.susmita@epa.gov>; Miller, Meredith <Miller.Meredith@epa.gov>

Subject: NEW LITIGATION CAAJ; Ex. 4 CBI v. EPA, No. 20-61116 (9th Cir.)

On November 27, 2020, Ex. 4 CBI filed the attached petition for review in the Ninth

of the RFS compliance years 2011 through 2016. The decision is attached as Exhibit A to the petition for
review.

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272
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UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

CALUMET SHREVEPORT REFINING,
LLC, Case No.
Petitioner,

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

PETITION FOR REVIEW

Pursuant to Section 307(b) of the Clean Air Act, 42 U.S.C. § 7607(b), and
Federal Rule of Appellate Procedure 15(a), Calumet Shreveport Refining, LLC
(“Petitioner”) petitions this Court for review of the action of the Administrator of
the United States Environmental Protection Agency (“EPA”) issued on
September 14, 2020 and titled “Denial of Small Refinery Gap-Filling Petitions.”
This agency action purported to deny the petitions submitted by Petitioner for
small refinery exemptions under the Renewable Fuel Standard program for one or
more of the compliance years 2011 through 2016. A copy of the action is attached
as Exhibit A.

The agency action states that, “pursuant to section 307(b) [of the Clean Air

Act], any petitions for review of this final action must be filed . . . within 60 days
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from the date this final action is published in the Federal Register.” Exhibit A at 5.
To Petitioner’s knowledge, however, the action has not yet been published in the
Federal Register. EPA’s regulations provide:

Unless the Administrator otherwise explicitly provides in

a particular promulgation, approval, or action, the time

and date of such promulgation, approval or action for

purposes of the second sentence of section 307(b)(1)

shall be at 1:00 p.m. eastern time (standard or daylight, as

appropriate) on (a) for a Federal Register document, the

date when the document is published in the Federal

Register, or (b) for any other document, two weeks after

it 1s signed.
40 C.F.R. § 23.3. Therefore, out of an abundance of caution, Petitioner files this
petition for review within the time period prescribed by 40 C.F.R. § 23.3(b) and 42
U.S.C. § 7607(b)(1).

Petitioner files this petition for review of agency action in this Court, the
regional circuit in which Petitioner is located, because Petitioner believes that
jurisdiction and venue are proper here pursuant to 42 U.S.C. § 7607(b)(1). As a
protective measure, however, Petitioner is also filing a petition for review of the
same agency action in the United States Court of Appeals for the District of
Columbia Circuit, because EPA stated in the agency action that “any petitions for

review of this final action must be filed in the Court of Appeals for the District of

Columbia Circuit.” Exhibit A at 5.
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The Certificate of Interested Persons required by Federal Rule of Appellate

Procedure 26.1 and 5th Circuit Rule 26.1.1 is attached as Exhibit B.

Dated: November 27, 2020

Respectfully submitted,
s/ Eric B. Wolff

Eric B. Wolff

PERKINS COIE LLP

1201 Third Avenue, Suite 4900
Seattle, WA 89101-3099
Telephone: 206.359.3779
Facsimile: 206.359.9000
EWolff@perkinscoie.com

Jonathan G. Hardin (admission
application pending)

PERKINS COIE LLP

700 Thirteenth Street, N.W._, Suite 800
Washington, D.C. 20005-3960
Telephone: 202.654.6297

Facsimile: 202.654.6211
JHardin@perkinscoie.com

Attorneys for Petitioner
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EXHIBIT A
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LNITED STATES ENVIROMMENTAL PROTECTION AGENDY
WASHINGTON, 0.0, 20480

SUBMECT:  Denial of Small Refinery Gap-Filling Petitio v THE ADMINIS TRATOR

FROBL Andrew Wheeler, Administrator of the U8, Environmental Protection Agency
TO: Setall Refinerivs That Hove Submitied Gap-Filling Petitions for an Exemption
from the Renewable Puel Standard Program

Section 21 H{o)9) of the Clean Alr Act{UAA or the Act) authorizes the Administrator w
femporanty muzmt sramtl relinenies from their renewable fuel volume obligations under the
Renewable Fuel Standard (RFS) program “for the reason of disproportionate economic
hardship.” Congress ereated three classes of exemptions from the RFS program for “small
refineriies]” which are defined a3 uism ries with crode off throughput averaging 75,000 barrels
or less per day Tor a calendar vear. P First, © ongress granted all small refineries a blanket
exemption from the RES program until 20110 * Second, Congress direeted the Depariment of
Energy (DOERY to conduet a study” "o determine whether compliance with the requirements of
[the RFS program] would impose a disproportionate economic hardship on small refineries.™
For any small refisery that DOE determined would mgwmmz: disproportionate economic
}mmiz_win 3, Congress directed EPA to “estend {Zza: exempti on under clause (1) for the small refinery
for a period of not less than 2 additional vears.™ Third, Congress provided that a small refinery
“may at any tme petition the Administrator for an extension of the munmmn grder
‘zmg‘ag\si Ay for the reason of disproportionate coonomic hardship.™ In considering such ¢
pmmm ‘the &d;mm«immh in consuliation with the "mumar* of Energy. shall consider the
findings of the {DOE] study and other coonomie factors.”

EPA issued regulations governing small refinery exemptions (SR in 2010 and amended them
i 20145 The 2010 regulations implemented all three clusses of exemptions and defined “small
refinery™ the same for all three classes. EPA regarded as eligible for an exemption only those
small refineries that qualified for, and thus received, the blanket statutory exemption by not

CAA sechion 21 @{fts}{f_}j w} EM\.; SO0 F R R T40L
SUAA section 21 HoY
g mmg}tmn %atzdxg An Investig

ation into Disproportionaie Economic
airs, LS. Department of Energy, March 2011

Srall R’a‘-:‘ finery
Hardship,” Office of Policy and International A
{0 "’aﬁ'ﬁciﬁ i(ﬁ*ﬁ"%‘ﬁﬁw “*’smé‘c‘?

13
an.

AA mmxm umw (B ;g 40 C.F.R. 801441,
3 Fed. Reg, 14,670 {Mar. 26, 2010) 79 Fed, Reg. 42,128 (July 18, 2014},
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exceeding the 75,000-barrel-per-day crude-throughput threshold for the 2006 calendar year.” In
2014, EPA amended its regulations and considered a small refinery eligible to petition for an
exemption under the statute based on a small refinery’s crude throughput during the desired
exemption period and the year immediately preceding the petition.'! EPA was therefore
comsidering petitions and granting exemptions based on this eligibility provision and its analysis
of disproportionate economic hardship {DEH). EPA did not require a small refinery to
demenstrate receipt of a continuous exemption to evaluate 1is petition.

As part of EPA s evaluation process, and consistent with its statutory obligation (o consalt
DOE, EPA asks DO to evaluate all the information EPA receives from each petitioner,
DOIE’s expertise inevaluating economic conditions al ULS, refineries is fundamental o the
process both DOE and EPA use o identify whether DEH exists for petitioning small refineries
in the context of the RFS program. Afler evaluating the information submitted by the
petitioner, DOE provides a recommendation to EPA on whether a small refinery merits an
exemption from RFS obligations. As described in the DOE Small Refinery Study., DOE
assesses the potential Tor DEH at a small refinery based on two sets of metrics, One set of
melrics assesses structural and economic conditions that could disproportionately affect the
refinery {collectively described as “disproportionate impacts” when referencing Section 1 and
Section 2 of DOE s scoring matrix). The other set of metrics assesses the financial conditions
that could cause viability concerns at the refinery (described as “viability impairment”™ when
referencing Section 3 of DOE s scoring matrix). DOE’s recommendation informs EPA’s
decision about whether to grant or deny an SRE petition for a small refinery.

Previously, DOE and EPA had considered that DEH exists only when a small refinery
ficxmfnmmiw that it experiences both disproportionate impacts ond viabilily impairment.
However, in response to concerns that the two agencies’ threshold for establishing DEH was too
stringent, Congress in 2016 clarified that DEH can exist if DOE finds that a small refinery is
expertencing eiffer disproportionate mpacts or viability impairment, in which case Congress
directed DOE to recommend a 50 percent exemption from the RFS. This was relayed in an
explanatory statement accompanying the 2016 Appropriations Act that stated: “If the Secretary
finds that either of these two components exists, the Secretary is directed to recommend to the
EPA Administrator a 50 percent waiver of RFS requirements for the petitioner.”™! Congress
subsequently directed EPA to follow DOE’s recommendation. and to report to Congress if 1t did
not,

Y CAA section 21 I{;; DK 40 CFR 801 141G0(1). 84144 Ha(1).
HCAA section 2 UJ}(Q}{B}(U 40 CF.R. 80144 1{e)( )il

M Consolidated Appropriations Act, 2016, Pub. L. No. 114-113 {2015). T
SM«,,nmn is-available at: hitps:/rules.house.gov/bill/ 1 14/h-2029-5a.

* Senate Report 114-281 (*When making decisions about small refinery exemptions under the
RFS program, the Agency is directed to follow DOE's recommendations which are to be based
on the original 2611 Small Refinery Exemption Study prepared for Congress and the conference
report 1o dl‘ iston D of the Consolidated Appropriations Act of 2016. Should the Administrator
disagree ih a waiver recommendation from the Secretary of Energy, either to approve or deny,
the ’&gp v shall provide a report to the Committee on Appropriations and to the Secretary of

i
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On January 24, 2020, in the Renewable Fuely Association (REA) case, the Tenth Circuit Court of
Appeals deuided a challenge 1o EPA’s grant of small refinery exemptions to three small
refineries.™ The court held that EPA had exceeded its CAA statutory authority and
impermissibly granted the petitions bemu% the three refineries had not reéceived an exemption
for all prior vears of the RFS program.™ According to the Court, “[blecause an “extension’
requives a small refinery exemption in prior years to prolong, enlarge or add to, the three refiner Y
petitions in this case were improvidently granted. The amended Clean Air Act did not authorize
the EPA to grant these petitions.™"

Since March 2020, 17 small refineries in 14 states in seven federal judicial circuits have
submitted 68 individual petitions asking EPA either to reconsider exemption denials (1) or grant
exemptions for prior years in which the refineries had not sought them (54). It appears that these
small refineries have attempted to 1ill their exemption extension “gaps™ through the filing of
these petitions. Thus, as shorthand, EPA generically calls all these petitions “gap-filling
pelition%" {('}FI?’%;') ’K"he maioriw of the ("il—'-‘?s WETe reccived "n March 2020, although additional

......

Starting in April 2020, EPA provided DOE with these GFPs spanning from RFS compliance
years 2011 10 2018 t be evaluated for DEH, DOE wansmitted its findings on 34 of the 68 GFPs
at the end of July 2020.' In its recommendations for those GEPs for which it provided its
findings, DOE found that while most of the smal! refineries had demonstrated some degree of
structural hardships during the years related to their petitions. none of the small refineries had
demonstrated that their viability was affected. For these reasons. DOF recommended either no
relief or 50 percent relief for cach of the small refineries that submitted GFPs.

As an initial matter, it is not clear whether the “at any time” language in the statute also allows
EPA to grant these gap-filling petitions. See CAA 21 1o} 9HB)(i). The statutory language
certainly does not preciude EPA from considering the time that has elapsed between the
compliance vear and when a small refinery petitions for relief as a factor in determining whether
tor grant such reliefl Indeed, it seems unlikely that Congress contemplated or intended to allow a
small refinery to obtain hardship relief through submitting a petition in calendar vear 2020 for
RFS compliance year 2011, for example. Moreover, it is unclear whether EPA has authority to
grant a GFP when the s mall refinery which submitted it already complied with its RES
obligations for that prior year. Where a refinery has successfully complied with the RFS and did
not apply for hardship relief until a number of years afier the purported hardship, EPA finds that
it 1s appropriate for such refinery to clearly and convincingly demonstrate hardship, particularly

Energy that explains the Agencey position. Such report shall be provided 10 days prior Lo issuing
éi decision on g watver petition.™).

* Renewable Fuels Ass'nel al v, EPA. 948 F3d 1206 (10th Cir. 20203 (RFA decision).
Ml at 1244-1249,
YR at 1249,
" DOE has not provided its recommendations for the remaining 14 GFPs. This document does
not address those petitions.
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in light of open questions regarding the Agency’s statutory authority and the availability of relief
for compliance years that have long since been closed.”” EPA has not fully explored these and
other difficult legal issues raised by these petitions. Regardless, assuming without deciding that
these petitions are properly before the Agency, [ provide my decisions an them below,

Based on DOE’s recommendations, [ am denying exemptions for the gap-filling petitions that
seek reconsideration of prior EPA decisions because those small refineries have not provided any
new information that would necessitaie EPA changing its prior decisions for those RFS
compliance years. DOE and EPA thoroughly and carefully evaluated the petitions for those years
at that time, and EPA has found nothing in these new submissions that would merit a change in
those previous decisions, These small refineries did not demonstrate then or now that they
experienced disproportionate economic hardship from compliance with the RFS program and do
not warrant an exemption for those RFS compliance vears. EPA recognizes that some of its small
refinery exemption policies may have changed between 2011 and the present. However, we do
not believe it is appropriate in these cases to change our past decisions based on new policies,
especially given the length of time that has passed since our original decisions, the lack of
material new information supporting a different outcome, and the remedial difficulties associated
with providing relief many years after compliance was already achieved.

Based on DOE’s recommendations, | am denying exemptions for those gap-filling petitions
where DOE recommended no reliefl In these instances, EPA agrees with DOE’s evaluation and
recommendation that these small refineries did not demonstrate disproportionate economic
hardship from compliance with the RFS program for those RFS compliance years. Several of
these petitions alleging hardship date back to 201 1. If such hardship was occurring in those prior
RES compliance years, these small refineries likely would have petitioned for relief in each of
those preceding RFS compliance years. Instead, these small refineries consistently complied with
their annual RES obligations while continuing to participate in the refining industry. Given such
circumstances, these small refineries have not demonstrated the requisite hardship to garer
exemptions now for those past RFS compliance years,

[ am also denying exemptions for all the gap-filling petitions where DOE recommended 50
percent reliel. EPA doubts that Congress intended to exempt small refineries that already
successfully complied with their RFS obligations many years past without demonstrating that
they experienced disproportionate economic hardship as a result of that compliance. Despite the
difficulty DOE may have identified through use of its scoring matrix, that difficulty was not
envugh to prevent these same small refineries from fully complying with their past annual RFS
obligations and remain a commercial entity. Again, these small refineries have not demonstrated
disproporiionate economic hardship in 2020 for RFS compliance years 2017 through 2018 when
those same refineries already suceessfully complied with those prior RFS obligations.

This decision 1s appropriate under the Act and is consistent with the case law recognizing EPA s

YEPA also notes that it is not clearly established whether a so-called “continuous exemption™ is
created by EPA granting a gap-Gilling petition many vears after the small refinery has already
complied with its RFS obligation for that vear,
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mdependent authority in deciding whether to grant or deny RFS small refinery petitions.'™ This
decision is a nationally applicable final ageney action for purposes of CAA section 307(b)(1). In
the alternative, EPA finds that this final action is based on a determination of nationwide scope
or effect for purposes of CAA section 307(b)(1). This decision addresses gap-filling petitions
filed by 17 small refineries in 14 states and spanning seven federal judicial circuits together in a
single action, applying the same analysis lo similarly situated small refineries, as explained
above. For this reason, this final action is nationally applicable, or, in the alternative, FPA finds
that this action is based on a determination of nationwide scope or effect for purposes of section
SU7(BY LY. Thus, pursuant to section 307(b), any petitions for review of this final action must be
filed in the Court of Appeals for the District of Columbia Circuit within 60 days from the date
this final action is published in the Federal Register.

This action is not a rulemaking and is not subject to the various statutory and other provisions
applicable to a rulemaking,

¥ Sinclair Wyoming Refining Co. v, EPA, 874 F.3d 1139, 1166 (10th Cir. 2017): See also
Hermes Consol 787 F.3d at 574-573; Lion Oil Co. v, EPA, 792 F.3d 978, 982-983 (8th Cir.
20135).

g2
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EXHIBITB
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UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

CALUMET SHREVEPORT REFINING,
LLC, Case No.
Petitioner,

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

CERTIFICATE OF INTERESTED PERSONS

Pursuant to Federal Rule of Appellate Procedure 26.1 and 5th Circuit Rule
26.1.1, Petitioner Calumet Shreveport Refining, LLC, provides the following
certificate of interested persons:

The undersigned counsel of record certifies that the following listed persons
and entities as described in the fourth sentence of Rule 28.2.1 have an mterest in
the outcome of this case. These representations are made in order that the judges
of this Court may evaluate possible disqualification or recusal.

Calumet Shreveport Refining, LL.C, incorporated under the laws of
Delaware, 1s owned 100 percent by Calumet Specialty Products Partners, L.P.

Calumet Specialty Products Partners, L.P., incorporated under the laws of

Delaware is a refiner of petroleum products. Calumet Specialty Products Partners,
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L.P. has no parent company, and no publicly held company has a 10 percent or
greater ownership interest in it.

Petitioner will file a revised certificate of interested persons should it
become aware of a change in corporate ownership interests that would affect the

disclosures required by Rule 26.1.

Dated: November 27, 2020

Respectfully submitted,

s/ Eric B. Wolff

Eric B. Wolff

PERKINS COIE LLP

1201 Third Avenue, Suite 4900
Seattle, WA 89101-3099
Telephone: 206.359.3779
Facsimile: 206.359.9000
EWolff@perkinscoie.com

Jonathan G. Hardin (admission
application pending)

PERKINS COIE LLP

700 Thirteenth Street, N.W., Suite 800
Washington, D.C. 20005-3960
Telephone: 202.654.6297

Facsimile: 202.654.6211
JHardin@perkinscoie.com

Attorneys for Petitioner
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CERTIFICATE OF SERVICE

Pursuant to Federal Rules of Appellate Procedure 3(d), 15(c) and 25, 5th
Circuit Rule 25, and 40 C.F.R. § 23.12(a), I hereby certify that on November 27,
2020, I will cause copies of the foregoing Petition for Review and Certificate of
Interested Persons to be served by certified mail, return receipt requested upon the

following:

HON. ANDREW WHEELER, Administrator
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

CORRESPONDENCE CONTROL UNIT
Office of General Counsel (2311)

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

HON. WILLIAM BARR

Attorney General of the United States
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

HON. JEFFREY BOSSERT CLARK

Assistant Attorney General

Environmental and Natural Resources Division
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.

Washington, D.C. 20530

Dated: November 27, 2020
s/ Eric B. Wolff
Eric B. Wolff
PERKINS COIE LLP
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Message

From: Stahle, Susan [Stahle.Susan@epa.gov]

Sent: 12/1/2020 2:33:12 PM

To: Bunker, Byron [bunker.byron@epa.gov]; Cohen, Janet [cohen.janet@epa.gov]; Nelson, Karen
[nelson.karen@epa.gov]; Michaels, Lauren [Michaels.Lauren@epa.gov]

CC: Hengst, Benjamin [Hengst.Benjamin@epa.gov]

Subject: W, NEW.LITIGATION CAA - Ex. 4 CBI 7. EPA, No. 20-73494 (9th Cir.)

Attachments: Ex. 4 CBI ENinth Cir petition for review 20-73494.pdf

FYI — please share further as needed.

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Stahle, Susan

Sent: Monday, November 30, 2020 12:09 PM

To: OGC Immediate Office MGMT <OGC_Immediate_Office. MGMT®@epa.gov>; OGC Immediate Office Support
<OGCFrontOfficeSupportStaff@epa.gov>

Cc¢: Srinivasan, Gautam <Srinivasan.Gautam@epa.gov>; Orlin, David <Orlin.David@epa.gov>; Dubey, Susmita
<dubey.susmita@epa.gov>; Miller, Meredith <Miller.Meredith@epa.gov>

Subject: NEW LITIGATION CAA 4 Ex. 4 CBI v. EPA, No. 20-73494 (9th Cir.)

On November 27, 2020, Ex. 4 CBI ffiled the attached petition for review in the Ninth

review.

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

CALUMET MONTANA REFINING, LLC,

Petitioner, Case No.

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

PETITION FOR REVIEW

Pursuant to Section 307(b) of the Clean Air Act, 42 U.S.C. § 7607(b), and
Federal Rule of Appellate Procedure 15(a), Calumet Montana Refining, LL.C
(“Petitioner”) petitions this Court for review of the action of the Administrator of
the United States Environmental Protection Agency (“EPA”) issued on
September 14, 2020 and titled “Denial of Small Refinery Gap-Filling Petitions.”
This agency action purported to deny the petitions submitted by Petitioner for
small refinery exemptions under the Renewable Fuel Standard program for one or
more of the compliance years 2011 through 2016. A copy of the action is attached
as Exhibit A.

The agency action states that, “pursuant to section 307(b) [of the Clean Air

Act], any petitions for review of this final action must be filed . . . within 60 days
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from the date this final action is published in the Federal Register.” Exhibit A at 5.
To Petitioner’s knowledge, however, the action has not yet been published in the
Federal Register. EPA’s regulations provide:

Unless the Administrator otherwise explicitly provides in

a particular promulgation, approval, or action, the time

and date of such promulgation, approval or action for

purposes of the second sentence of section 307(b)(1)

shall be at 1:00 p.m. eastern time (standard or daylight, as

appropriate) on (a) for a Federal Register document, the

date when the document is published in the Federal

Register, or (b) for any other document, two weeks after

it 1s signed.
40 C.F.R. § 23.3. Therefore, out of an abundance of caution, Petitioner files this
petition for review within the time period prescribed by 40 C.F.R. § 23.3(b) and 42
U.S.C. § 7607(b)(1).

Petitioner files this petition for review of agency action in this Court, the
regional circuit in which Petitioner is located, because Petitioner believes that
jurisdiction and venue are proper here pursuant to 42 U.S.C. § 7607(b)(1). As a
protective measure, however, Petitioner is also filing a petition for review of the
same agency action in the United States Court of Appeals for the District of
Columbia Circuit, because EPA stated in the agency action that “any petitions for

review of this final action must be filed in the Court of Appeals for the District of

Columbia Circuit.” Exhibit A at 5.
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The Corporate Disclosure Statement required by Federal Rule of Appellate

Procedure 26.1 and 9th Circuit Rule 26.1 is attached as Exhibit B.

Dated: November 27, 2020

Respectfully submitted,

s/ Sopen Shah

Sopen Shah

PERKINS COIE LLP

33 East Main Street, Suite 201
Madison, WI 53703-3095
Telephone: 608.663.7480
Facsimile: 608.663.7499
SShah@perkinscoie.com

Jonathan G. Hardin (admission
application pending)

PERKINS COIE LLP

700 Thirteenth Street, N.W._, Suite 800
Washington, D.C. 20005-3960
Telephone: 202.654.6297

Facsimile: 202.654.6211
JHardin@perkinscoie.com

Attorneys for Petitioner
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EXHIBIT A
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LNITED STATES ENVIROMMENTAL PROTECTION AGENDY
WASHINGTON, 0.0, 20480

SUBMECT:  Denial of Small Refinery Gap-Filling Petitio v THE ADMINIS TRATOR

FROBL Andrew Wheeler, Administrator of the U8, Environmental Protection Agency
TO: Setall Refinerivs That Hove Submitied Gap-Filling Petitions for an Exemption
from the Renewable Puel Standard Program

Section 21 H{o)9) of the Clean Alr Act{UAA or the Act) authorizes the Administrator w
femporanty muzmt sramtl relinenies from their renewable fuel volume obligations under the
Renewable Fuel Standard (RFS) program “for the reason of disproportionate economic
hardship.” Congress ereated three classes of exemptions from the RFS program for “small
refineriies]” which are defined a3 uism ries with crode off throughput averaging 75,000 barrels
or less per day Tor a calendar vear. P First, © ongress granted all small refineries a blanket
exemption from the RES program until 20110 * Second, Congress direeted the Depariment of
Energy (DOERY to conduet a study” "o determine whether compliance with the requirements of
[the RFS program] would impose a disproportionate economic hardship on small refineries.™
For any small refisery that DOE determined would mgwmmz: disproportionate economic
}mmiz_win 3, Congress directed EPA to “estend {Zza: exempti on under clause (1) for the small refinery
for a period of not less than 2 additional vears.™ Third, Congress provided that a small refinery
“may at any tme petition the Administrator for an extension of the munmmn grder
‘zmg‘ag\si Ay for the reason of disproportionate coonomic hardship.™ In considering such ¢
pmmm ‘the &d;mm«immh in consuliation with the "mumar* of Energy. shall consider the
findings of the {DOE] study and other coonomie factors.”

EPA issued regulations governing small refinery exemptions (SR in 2010 and amended them
i 20145 The 2010 regulations implemented all three clusses of exemptions and defined “small
refinery™ the same for all three classes. EPA regarded as eligible for an exemption only those
small refineries that qualified for, and thus received, the blanket statutory exemption by not

CAA sechion 21 @{fts}{f_}j w} EM\.; SO0 F R R T40L
SUAA section 21 HoY
g mmg}tmn %atzdxg An Investig

ation into Disproportionaie Economic
airs, LS. Department of Energy, March 2011

Srall R’a‘-:‘ finery
Hardship,” Office of Policy and International A
{0 "’aﬁ'ﬁciﬁ i(ﬁ*ﬁ"%‘ﬁﬁw “*’smé‘c‘?

13
an.

AA mmxm umw (B ;g 40 C.F.R. 801441,
3 Fed. Reg, 14,670 {Mar. 26, 2010) 79 Fed, Reg. 42,128 (July 18, 2014},

mi%f""»

fbemet Soitireas UIRLY » Talneresn PTG

Bamyeledifesyciably « Privind with Vagetable 19 Bared o on 100% Pantearssarans, Proorsn Ohinvins Fren Reuyoied Paper
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exceeding the 75,000-barrel-per-day crude-throughput threshold for the 2006 calendar year.” In
2014, EPA amended its regulations and considered a small refinery eligible to petition for an
exemption under the statute based on a small refinery’s crude throughput during the desired
exemption period and the year immediately preceding the petition.'! EPA was therefore
comsidering petitions and granting exemptions based on this eligibility provision and its analysis
of disproportionate economic hardship {DEH). EPA did not require a small refinery to
demenstrate receipt of a continuous exemption to evaluate 1is petition.

As part of EPA s evaluation process, and consistent with its statutory obligation (o consalt
DOE, EPA asks DO to evaluate all the information EPA receives from each petitioner,
DOIE’s expertise inevaluating economic conditions al ULS, refineries is fundamental o the
process both DOE and EPA use o identify whether DEH exists for petitioning small refineries
in the context of the RFS program. Afler evaluating the information submitted by the
petitioner, DOE provides a recommendation to EPA on whether a small refinery merits an
exemption from RFS obligations. As described in the DOE Small Refinery Study., DOE
assesses the potential Tor DEH at a small refinery based on two sets of metrics, One set of
melrics assesses structural and economic conditions that could disproportionately affect the
refinery {collectively described as “disproportionate impacts” when referencing Section 1 and
Section 2 of DOE s scoring matrix). The other set of metrics assesses the financial conditions
that could cause viability concerns at the refinery (described as “viability impairment”™ when
referencing Section 3 of DOE s scoring matrix). DOE’s recommendation informs EPA’s
decision about whether to grant or deny an SRE petition for a small refinery.

Previously, DOE and EPA had considered that DEH exists only when a small refinery
ficxmfnmmiw that it experiences both disproportionate impacts ond viabilily impairment.
However, in response to concerns that the two agencies’ threshold for establishing DEH was too
stringent, Congress in 2016 clarified that DEH can exist if DOE finds that a small refinery is
expertencing eiffer disproportionate mpacts or viability impairment, in which case Congress
directed DOE to recommend a 50 percent exemption from the RFS. This was relayed in an
explanatory statement accompanying the 2016 Appropriations Act that stated: “If the Secretary
finds that either of these two components exists, the Secretary is directed to recommend to the
EPA Administrator a 50 percent waiver of RFS requirements for the petitioner.”™! Congress
subsequently directed EPA to follow DOE’s recommendation. and to report to Congress if 1t did
not,

Y CAA section 21 I{;; DK 40 CFR 801 141G0(1). 84144 Ha(1).
HCAA section 2 UJ}(Q}{B}(U 40 CF.R. 80144 1{e)( )il

M Consolidated Appropriations Act, 2016, Pub. L. No. 114-113 {2015). T
SM«,,nmn is-available at: hitps:/rules.house.gov/bill/ 1 14/h-2029-5a.

* Senate Report 114-281 (*When making decisions about small refinery exemptions under the
RFS program, the Agency is directed to follow DOE's recommendations which are to be based
on the original 2611 Small Refinery Exemption Study prepared for Congress and the conference
report 1o dl‘ iston D of the Consolidated Appropriations Act of 2016. Should the Administrator
disagree ih a waiver recommendation from the Secretary of Energy, either to approve or deny,
the ’&gp v shall provide a report to the Committee on Appropriations and to the Secretary of

i
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On January 24, 2020, in the Renewable Fuely Association (REA) case, the Tenth Circuit Court of
Appeals deuided a challenge 1o EPA’s grant of small refinery exemptions to three small
refineries.™ The court held that EPA had exceeded its CAA statutory authority and
impermissibly granted the petitions bemu% the three refineries had not reéceived an exemption
for all prior vears of the RFS program.™ According to the Court, “[blecause an “extension’
requives a small refinery exemption in prior years to prolong, enlarge or add to, the three refiner Y
petitions in this case were improvidently granted. The amended Clean Air Act did not authorize
the EPA to grant these petitions.™"

Since March 2020, 17 small refineries in 14 states in seven federal judicial circuits have
submitted 68 individual petitions asking EPA either to reconsider exemption denials (1) or grant
exemptions for prior years in which the refineries had not sought them (54). It appears that these
small refineries have attempted to 1ill their exemption extension “gaps™ through the filing of
these petitions. Thus, as shorthand, EPA generically calls all these petitions “gap-filling
pelition%" {('}FI?’%;') ’K"he maioriw of the ("il—'-‘?s WETe reccived "n March 2020, although additional

......

Starting in April 2020, EPA provided DOE with these GFPs spanning from RFS compliance
years 2011 10 2018 t be evaluated for DEH, DOE wansmitted its findings on 34 of the 68 GFPs
at the end of July 2020.' In its recommendations for those GEPs for which it provided its
findings, DOE found that while most of the smal! refineries had demonstrated some degree of
structural hardships during the years related to their petitions. none of the small refineries had
demonstrated that their viability was affected. For these reasons. DOF recommended either no
relief or 50 percent relief for cach of the small refineries that submitted GFPs.

As an initial matter, it is not clear whether the “at any time” language in the statute also allows
EPA to grant these gap-filling petitions. See CAA 21 1o} 9HB)(i). The statutory language
certainly does not preciude EPA from considering the time that has elapsed between the
compliance vear and when a small refinery petitions for relief as a factor in determining whether
tor grant such reliefl Indeed, it seems unlikely that Congress contemplated or intended to allow a
small refinery to obtain hardship relief through submitting a petition in calendar vear 2020 for
RFS compliance year 2011, for example. Moreover, it is unclear whether EPA has authority to
grant a GFP when the s mall refinery which submitted it already complied with its RES
obligations for that prior year. Where a refinery has successfully complied with the RFS and did
not apply for hardship relief until a number of years afier the purported hardship, EPA finds that
it 1s appropriate for such refinery to clearly and convincingly demonstrate hardship, particularly

Energy that explains the Agencey position. Such report shall be provided 10 days prior Lo issuing
éi decision on g watver petition.™).

* Renewable Fuels Ass'nel al v, EPA. 948 F3d 1206 (10th Cir. 20203 (RFA decision).
Ml at 1244-1249,
YR at 1249,
" DOE has not provided its recommendations for the remaining 14 GFPs. This document does
not address those petitions.
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in light of open questions regarding the Agency’s statutory authority and the availability of relief
for compliance years that have long since been closed.”” EPA has not fully explored these and
other difficult legal issues raised by these petitions. Regardless, assuming without deciding that
these petitions are properly before the Agency, [ provide my decisions an them below,

Based on DOE’s recommendations, [ am denying exemptions for the gap-filling petitions that
seek reconsideration of prior EPA decisions because those small refineries have not provided any
new information that would necessitaie EPA changing its prior decisions for those RFS
compliance years. DOE and EPA thoroughly and carefully evaluated the petitions for those years
at that time, and EPA has found nothing in these new submissions that would merit a change in
those previous decisions, These small refineries did not demonstrate then or now that they
experienced disproportionate economic hardship from compliance with the RFS program and do
not warrant an exemption for those RFS compliance vears. EPA recognizes that some of its small
refinery exemption policies may have changed between 2011 and the present. However, we do
not believe it is appropriate in these cases to change our past decisions based on new policies,
especially given the length of time that has passed since our original decisions, the lack of
material new information supporting a different outcome, and the remedial difficulties associated
with providing relief many years after compliance was already achieved.

Based on DOE’s recommendations, | am denying exemptions for those gap-filling petitions
where DOE recommended no reliefl In these instances, EPA agrees with DOE’s evaluation and
recommendation that these small refineries did not demonstrate disproportionate economic
hardship from compliance with the RFS program for those RFS compliance years. Several of
these petitions alleging hardship date back to 201 1. If such hardship was occurring in those prior
RES compliance years, these small refineries likely would have petitioned for relief in each of
those preceding RFS compliance years. Instead, these small refineries consistently complied with
their annual RES obligations while continuing to participate in the refining industry. Given such
circumstances, these small refineries have not demonstrated the requisite hardship to garer
exemptions now for those past RFS compliance years,

[ am also denying exemptions for all the gap-filling petitions where DOE recommended 50
percent reliel. EPA doubts that Congress intended to exempt small refineries that already
successfully complied with their RFS obligations many years past without demonstrating that
they experienced disproportionate economic hardship as a result of that compliance. Despite the
difficulty DOE may have identified through use of its scoring matrix, that difficulty was not
envugh to prevent these same small refineries from fully complying with their past annual RFS
obligations and remain a commercial entity. Again, these small refineries have not demonstrated
disproporiionate economic hardship in 2020 for RFS compliance years 2017 through 2018 when
those same refineries already suceessfully complied with those prior RFS obligations.

This decision 1s appropriate under the Act and is consistent with the case law recognizing EPA s

YEPA also notes that it is not clearly established whether a so-called “continuous exemption™ is
created by EPA granting a gap-Gilling petition many vears after the small refinery has already
complied with its RFS obligation for that vear,
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mdependent authority in deciding whether to grant or deny RFS small refinery petitions.'™ This
decision is a nationally applicable final ageney action for purposes of CAA section 307(b)(1). In
the alternative, EPA finds that this final action is based on a determination of nationwide scope
or effect for purposes of CAA section 307(b)(1). This decision addresses gap-filling petitions
filed by 17 small refineries in 14 states and spanning seven federal judicial circuits together in a
single action, applying the same analysis lo similarly situated small refineries, as explained
above. For this reason, this final action is nationally applicable, or, in the alternative, FPA finds
that this action is based on a determination of nationwide scope or effect for purposes of section
SU7(BY LY. Thus, pursuant to section 307(b), any petitions for review of this final action must be
filed in the Court of Appeals for the District of Columbia Circuit within 60 days from the date
this final action is published in the Federal Register.

This action is not a rulemaking and is not subject to the various statutory and other provisions
applicable to a rulemaking,

¥ Sinclair Wyoming Refining Co. v, EPA, 874 F.3d 1139, 1166 (10th Cir. 2017): See also
Hermes Consol 787 F.3d at 574-573; Lion Oil Co. v, EPA, 792 F.3d 978, 982-983 (8th Cir.
20135).

g2
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

CALUMET MONTANA REFINING, LLC,
Petitioner,

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

Case No.

CORPORATE DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and 9th Circuit Rule

26.1, Petitioner Calumet Montana Refining, LLC, provides the following corporate

disclosure statement:

Calumet Montana Refining, LLC is incorporated under the laws of

Delaware. Calumet Montana Refining, LLC is owned 100% by Calumet Specialty

Products Partners, L.P., which is incorporated under the laws of Delaware.

Calumet Specialty Products Partners, L.P. is a refiner of petroleum products.

Calumet Specialty Products Partners, L.P. has no parent company, and no publicly

held company has a 10 percent or greater ownership interest in it.

Petitioner will file a revised corporate disclosure statement should it become

aware of a change in corporate ownership interests that would affect the

ED_005290_00005849-00011
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disclosures required by Rule 26.1.

Dated: November 27, 2020

Respectfully submitted,

s/ Sopen Shah

Sopen Shah

PERKINS COIE LLP

33 East Main Street, Suite 201
Madison, WI 53703-3095
Telephone: 608.663.7480
Facsimile: 608.663.7499
SShah@perkinscoie.com

Jonathan G. Hardin (admission
application pending)

PERKINS COIE LLP

700 Thirteenth Street, N.W._, Suite 800
Washington, D.C. 20005-3960
Telephone: 202.654.6297

Facsimile: 202.654.6211
JHardin@perkinscoie.com

Attorneys for Petitioner
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CERTIFICATE OF SERVICE

Pursuant to Federal Rules of Appellate Procedure 3(d), 15(c) and 25, 9th
Circuit Rule 25, and 40 C.F.R. § 23.12(a), I hereby certify that on November 27,
2020, I will cause copies of the foregoing Petition for Review and Corporate
Disclosure Statement to be served by certified mail, return receipt requested upon

the following:

HON. ANDREW WHEELER, Administrator
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

CORRESPONDENCE CONTROL UNIT
Office of General Counsel (2311)

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

HON. WILLIAM BARR

Attorney General of the United States
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

HON. JEFFREY BOSSERT CLARK

Assistant Attorney General

Environmental and Natural Resources Division
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.

Washington, D.C. 20530

Dated: November 27, 2020
s/ Sopen Shah
Sopen Shah
PERKINS COIE LLP
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Message

From: Stahle, Susan [Stahle.Susan@epa.gov]

Sent: 11/18/2020 3:31:35 PM

To: Bunker, Byron [bunker.byron@epa.gov]; Cohen, Janet [cohen.janet@epa.gov]; Michaels, Lauren
[Michaels.Lauren@epa.gov]; Nelson, Karen [nelson.karen@epa.gov]; Parsons, Nick [Parsons.Nick@epa.gov];
McKenna, Chris [McKenna.Chris@epa.gov]

CC: Hengst, Benjamin [Hengst.Benjamin@epa.gov]; Caballero, Kathryn [Caballero.Kathryn@epa.gov]; Weihrauch, John
[Weihrauch.John@epa.gov]

Subject: L EWLNEW LITIGATION CAA Ex. 4 CBI iv. EPA, No. 20-1456 (D.C. Cir.)

Attachments:é Ex. 4 cBli EPA - Gap-filling Case - DC Circuit -20-1456.pdf

FYI. Please share with your OAR management and further within OTAQ.

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Stahle, Susan

Sent: Wednesday, November 18, 2020 10:30 AM

To: OGC Immediate Office MGMT <OGC_Immediate Office. MGMT®@epa.gov>; OGC Immediate Office Support
<OGCFrontOfficeSupportStaff@epa.gov>

Cc¢: Srinivasan, Gautam <Srinivasan.Gautam@epa.gov>; Orlin, David <Orlin.David@epa.gov>; Dubey, Susmita
<dubey.susmita@epa.gov>; Li, Ryland (Shengzhi) <Li.Ryland@epa.gov>; Miller, Meredith <Miller.Meredith@epa.gov>
Subject: NEW LITIGATION CAA - Ex. 4 CBI v. EPA, No. 20-1456 (D.C. Cir.)

On November 13, 2020; Ex. 4 CBI ifiled the attached petition for review in the D.C. Circuit
Court of Appeals challenging a decision EPA issued on September 14, 2020, entitled “"Denial of Small Refinery

2014, 2015 and 2016. The decision is attached as Exhibit A to the petition for review.
This case is related to the new litigation email sent yesterday (Ninth Circuit filing No. 20-73366).

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Kern Qil & Refining Co., g
» 8
Petitioner, $
§
v § Case No.: 20-1456
§
United States Environmental §
Protection Agency, 8
§
Respondent.
PETITION FOR REVIEW

Pursuant to Section 307(b)(1) of the Clean Air Act, 42 U.S.C. § 7607(b)(1),
and Rule 15(a) of the Federal Rules of Appellate Procedure, Kern Oil & Refining
Co. (“Kern O1l”) hereby petitions this Court for review of the following final agency
action of the Administrator of the United States Environmental Protection Agency
(“EPA”): Denial of Small Refinery Gap-Filling Petitions. (See Exhibit A). This
agency action denied Kern Oil’s petitions for small refinery exemptions under the
Renewable Fuel Standard program for compliance years 2014, 2015, and 2016.
Kern Oil submitted those petitions to EPA on March 3, 2020.

EPA did not date the agency action, but EPA represented in subsequent email
correspondence with Kern Oil that EPA issued the agency action on September 14,

2020. To Kern Oil’s knowledge, the agency action has not been published in the
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Federal Register. While EPA attempted to email the agency action to Kern Oil on
September 17, 2020, Kern Oil did not actually receive that correspondence from
EPA until October 19, 2020. (See Exhibit A). This petition for review is timely
pursuant to 42 U.S.C. § 7607(b)(1) and 40 C.F.R. § 23.3.

Kern Oil has filed a petition for review of the same final agency action in the
United States Court of Appeals for the Ninth Circuit because Kern Oil believes that
jurisdiction and venue are proper in the Ninth Circuit. Kern Oil is filing this petition
as a protective measure because EPA stated in the agency action that “any petitions
for review of this final action must be filed in the Court of Appeals for the District
of Columbia within 60 days from the date this final action is published in the Federal
Register.” (See Exhibit A).

Section 307(b)(1) of the Clean Air Act requires that any final agency action
“which is locally or regionally applicable may be filed only in the United States
Court of Appeals for the appropriate circuit.” 42 U.S.C. § 7607(b)(1). The action
in this case applies to one refinery that is located in Bakersfield, California.
Notwithstanding this fact, EPA has taken the position that “this final action is
nationally applicable, or, in the alternative, EPA finds that this action is based on a
determination of nationwide scope or effect for purposes of section 307(b)(1).”
Although Kern Oil was not mentioned in this memorandum, EPA argues that the

memorandum was a nationally applicable action.

ED_005290_00005903-00002
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In summary, although Kern Oil believes its petition for review is properly
before the Ninth Circuit, Kern Oil is filing this petition for review out of an
abundance of caution, as a protective measure, and without waiving any arguments
that jurisdiction and venue are proper in the Ninth Circuit.

[Signature page follows.]
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Dated: November 13, 2020 Respectfully submitted,

/s/ Susan G. Lafferty

Susan G. Lafferty

D.C. Circuit Bar No. 47582
EVERSHEDS SUTHERLAND (US) LLP
700 Sixth Street, NW, Suite 700
Washington, DC 20001-3980
202.637.3593 (tel)

202.383.0168 (fax)

susanlafferty @eversheds-sutherland.us

David M. McCullough

D.C. Circuit Bar No. 54995

EVERSHEDS SUTHERLAND (US) LLP

The Grace Building, 40th Floor

1114 Avenue of the Americas

New York, NY 10036-7703

212.389.5000 (teD)

212.389.5099 (fax)
davidmccullough@eversheds-sutherland.us

Counsel for Petitioner
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IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Kern QOil & Refining Co.,

Petitioner,

V. Case No.: 20-1456

United States Environmental
Protection Agency,

Respondent.

U A S S S S N S R A

CERTIFICATE OF CORPORATE DISCLOSURE

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, Kern Oil
& Refining Co. (“Kern Oil”) provides the following corporate disclosure statement:
Kern Oi1l is a wholly-owned subsidiary of Casey Co., a privately-held
California corporation. Neither Kern Oil nor Casey Co. has any ownership
relationship with a publicly-held company.
Dated: November 13, 2020 Respectfully submitted,

/s/ Susan G. Lafferty

Susan G. Lafferty

D.C. Circuit Bar No. 47582
EVERSHEDS SUTHERLAND (US) LLP
700 Sixth Street, NW, Suite 700
Washington, DC 20001-3980
202.637.3593 (tel)

202.383.0168 (fax)

susanlafferty @eversheds-sutherland.us
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David M. McCullough

D.C. Circuit Bar No. 54995

EVERSHEDS SUTHERLAND (US) LLP

The Grace Building, 40th Floor

1114 Avenue of the Americas

New York, NY 10036-7703

212.389.5000 (tel)

212.389.5099 (fax)
davidmccullough@eversheds-sutherland.us

Counsel for Petitioner
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CERTIFICATE OF SERVICE

Pursuant to Federal Rules of Appellate Procedure 3(d), 15(c), and 25, and 40
C.F.R. § 23.12(a), I hereby certify that a copy of the foregoing was mailed by
certified mail, return receipt requested to the following:

Administrator Andrew Wheeler

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Ave., NW
Washington, DC 20460

Hon. William Barr

Attorney General of the United States
United States Department of Justice
950 Pennsylvania Avenue, NW
Washington, D.C. 20530-0001

Correspondence Control Unit

Office of General Counsel (2311)

U.S. Environmental Protection Agency
1200 Pennsylvania Ave., NW
Washington, DC 20460

Dated: November 13, 2020 Respectfully submitted,

/s/ Susan G. Lafferty

Susan G. Lafferty

D.C. Circuit Bar No. 47582
EVERSHEDS SUTHERLAND (US) LLP
700 Sixth Street, NW, Suite 700
Washington, DC 20001-3980
202.637.3593 (tel)

202.383.0168 (fax)

susanlafferty @eversheds-sutherland.us

Counsel for Petitioner
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Exhibit A
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LNITED STATES ENVIROMMENTAL PROTECTION AGENDY
WASHINGTON, 0.0, 20480

SUBMECT:  Denial of Small Refinery Gap-Filling Petitio v THE ADMINIS TRATOR

FROBL Andrew Wheeler, Administrator of the U8, Environmental Protection Agency
TO: Setall Refinerivs That Hove Submitied Gap-Filling Petitions for an Exemption
from the Renewable Puel Standard Program

Section 21 H{o)9) of the Clean Alr Act{UAA or the Act) authorizes the Administrator w
femporanty muzmt sramtl relinenies from their renewable fuel volume obligations under the
Renewable Fuel Standard (RFS) program “for the reason of disproportionate economic
hardship.” Congress ereated three classes of exemptions from the RFS program for “small
refineriies]” which are defined a3 uism ries with crode off throughput averaging 75,000 barrels
or less per day Tor a calendar vear. P First, © ongress granted all small refineries a blanket
exemption from the RES program until 20110 * Second, Congress direeted the Depariment of
Energy (DOERY to conduet a study” "o determine whether compliance with the requirements of
[the RFS program] would impose a disproportionate economic hardship on small refineries.™
For any small refisery that DOE determined would mgwmmz: disproportionate economic
}mmiz_win 3, Congress directed EPA to “estend {Zza: exempti on under clause (1) for the small refinery
for a period of not less than 2 additional vears.™ Third, Congress provided that a small refinery
“may at any tme petition the Administrator for an extension of the munmmn grder
‘zmg‘ag\si Ay for the reason of disproportionate coonomic hardship.™ In considering such ¢
pmmm ‘the &d;mm«immh in consuliation with the "mumar* of Energy. shall consider the
findings of the {DOE] study and other coonomie factors.”

EPA issued regulations governing small refinery exemptions (SR in 2010 and amended them
i 20145 The 2010 regulations implemented all three clusses of exemptions and defined “small
refinery™ the same for all three classes. EPA regarded as eligible for an exemption only those
small refineries that qualified for, and thus received, the blanket statutory exemption by not

CAA sechion 21 @{fts}{f_}j w} EM\.; SO0 F R R T40L
SUAA section 21 HoY
g mmg}tmn %atzdxg An Investig

ation into Disproportionaie Economic
airs, LS. Department of Energy, March 2011

Srall R’a‘-:‘ finery
Hardship,” Office of Policy and International A
{0 "’aﬁ'ﬁciﬁ i(ﬁ*ﬁ"%‘ﬁﬁw “*’smé‘c‘?

13
an.

AA mmxm umw (B ;g 40 C.F.R. 801441,
3 Fed. Reg, 14,670 {Mar. 26, 2010) 79 Fed, Reg. 42,128 (July 18, 2014},

mi%f""»

fbemet Soitireas UIRLY » Talneresn PTG

Bamyeledifesyciably « Privind with Vagetable 19 Bared o on 100% Pantearssarans, Proorsn Ohinvins Fren Reuyoied Paper
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exceeding the 75,000-barrel-per-day crude-throughput threshold for the 2006 calendar year.” In
2014, EPA amended its regulations and considered a small refinery eligible to petition for an
exemption under the statute based on a small refinery’s crude throughput during the desired
exemption period and the year immediately preceding the petition.'! EPA was therefore
comsidering petitions and granting exemptions based on this eligibility provision and its analysis
of disproportionate economic hardship {DEH). EPA did not require a small refinery to
demenstrate receipt of a continuous exemption to evaluate 1is petition.

As part of EPA s evaluation process, and consistent with its statutory obligation (o consalt
DOE, EPA asks DO to evaluate all the information EPA receives from each petitioner,
DOIE’s expertise inevaluating economic conditions al ULS, refineries is fundamental o the
process both DOE and EPA use o identify whether DEH exists for petitioning small refineries
in the context of the RFS program. Afler evaluating the information submitted by the
petitioner, DOE provides a recommendation to EPA on whether a small refinery merits an
exemption from RFS obligations. As described in the DOE Small Refinery Study., DOE
assesses the potential Tor DEH at a small refinery based on two sets of metrics, One set of
melrics assesses structural and economic conditions that could disproportionately affect the
refinery {collectively described as “disproportionate impacts” when referencing Section 1 and
Section 2 of DOE s scoring matrix). The other set of metrics assesses the financial conditions
that could cause viability concerns at the refinery (described as “viability impairment”™ when
referencing Section 3 of DOE s scoring matrix). DOE’s recommendation informs EPA’s
decision about whether to grant or deny an SRE petition for a small refinery.

Previously, DOE and EPA had considered that DEH exists only when a small refinery
ficxmfnmmiw that it experiences both disproportionate impacts ond viabilily impairment.
However, in response to concerns that the two agencies’ threshold for establishing DEH was too
stringent, Congress in 2016 clarified that DEH can exist if DOE finds that a small refinery is
expertencing eiffer disproportionate mpacts or viability impairment, in which case Congress
directed DOE to recommend a 50 percent exemption from the RFS. This was relayed in an
explanatory statement accompanying the 2016 Appropriations Act that stated: “If the Secretary
finds that either of these two components exists, the Secretary is directed to recommend to the
EPA Administrator a 50 percent waiver of RFS requirements for the petitioner.”™! Congress
subsequently directed EPA to follow DOE’s recommendation. and to report to Congress if 1t did
not,

Y CAA section 21 I{;; DK 40 CFR 801 141G0(1). 84144 Ha(1).
HCAA section 2 UJ}(Q}{B}(U 40 CF.R. 80144 1{e)( )il

M Consolidated Appropriations Act, 2016, Pub. L. No. 114-113 {2015). T
SM«,,nmn is-available at: hitps:/rules.house.gov/bill/ 1 14/h-2029-5a.

* Senate Report 114-281 (*When making decisions about small refinery exemptions under the
RFS program, the Agency is directed to follow DOE's recommendations which are to be based
on the original 2611 Small Refinery Exemption Study prepared for Congress and the conference
report 1o dl‘ iston D of the Consolidated Appropriations Act of 2016. Should the Administrator
disagree ih a waiver recommendation from the Secretary of Energy, either to approve or deny,
the ’&gp v shall provide a report to the Committee on Appropriations and to the Secretary of

i
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On January 24, 2020, in the Renewable Fuely Association (REA) case, the Tenth Circuit Court of
Appeals deuided a challenge 1o EPA’s grant of small refinery exemptions to three small
refineries.™ The court held that EPA had exceeded its CAA statutory authority and
impermissibly granted the petitions bemu% the three refineries had not reéceived an exemption
for all prior vears of the RFS program.™ According to the Court, “[blecause an “extension’
requives a small refinery exemption in prior years to prolong, enlarge or add to, the three refiner Y
petitions in this case were improvidently granted. The amended Clean Air Act did not authorize
the EPA to grant these petitions.™"

Since March 2020, 17 small refineries in 14 states in seven federal judicial circuits have
submitted 68 individual petitions asking EPA either to reconsider exemption denials (1) or grant
exemptions for prior years in which the refineries had not sought them (54). It appears that these
small refineries have attempted to 1ill their exemption extension “gaps™ through the filing of
these petitions. Thus, as shorthand, EPA generically calls all these petitions “gap-filling
pelition%" {('}FI?’%;') ’K"he maioriw of the ("il—'-‘?s WETe reccived "n March 2020, although additional

......

Starting in April 2020, EPA provided DOE with these GFPs spanning from RFS compliance
years 2011 10 2018 t be evaluated for DEH, DOE wansmitted its findings on 34 of the 68 GFPs
at the end of July 2020.' In its recommendations for those GEPs for which it provided its
findings, DOE found that while most of the smal! refineries had demonstrated some degree of
structural hardships during the years related to their petitions. none of the small refineries had
demonstrated that their viability was affected. For these reasons. DOF recommended either no
relief or 50 percent relief for cach of the small refineries that submitted GFPs.

As an initial matter, it is not clear whether the “at any time” language in the statute also allows
EPA to grant these gap-filling petitions. See CAA 21 1o} 9HB)(i). The statutory language
certainly does not preciude EPA from considering the time that has elapsed between the
compliance vear and when a small refinery petitions for relief as a factor in determining whether
tor grant such reliefl Indeed, it seems unlikely that Congress contemplated or intended to allow a
small refinery to obtain hardship relief through submitting a petition in calendar vear 2020 for
RFS compliance year 2011, for example. Moreover, it is unclear whether EPA has authority to
grant a GFP when the s mall refinery which submitted it already complied with its RES
obligations for that prior year. Where a refinery has successfully complied with the RFS and did
not apply for hardship relief until a number of years afier the purported hardship, EPA finds that
it 1s appropriate for such refinery to clearly and convincingly demonstrate hardship, particularly

Energy that explains the Agencey position. Such report shall be provided 10 days prior Lo issuing
éi decision on g watver petition.™).

* Renewable Fuels Ass'nel al v, EPA. 948 F3d 1206 (10th Cir. 20203 (RFA decision).
Ml at 1244-1249,
YR at 1249,
" DOE has not provided its recommendations for the remaining 14 GFPs. This document does
not address those petitions.

ED_005290_00005903-00011



EPA-HQ-2018-007467

USCA Case #20-1456  Document #1871538 Fled: 11132020 Page 12016

in light of open questions regarding the Agency’s statutory authority and the availability of relief
for compliance years that have long since been closed.”” EPA has not fully explored these and
other difficult legal issues raised by these petitions. Regardless, assuming without deciding that
these petitions are properly before the Agency, [ provide my decisions an them below,

Based on DOE’s recommendations, [ am denying exemptions for the gap-filling petitions that
seek reconsideration of prior EPA decisions because those small refineries have not provided any
new information that would necessitaie EPA changing its prior decisions for those RFS
compliance years. DOE and EPA thoroughly and carefully evaluated the petitions for those years
at that time, and EPA has found nothing in these new submissions that would merit a change in
those previous decisions, These small refineries did not demonstrate then or now that they
experienced disproportionate economic hardship from compliance with the RFS program and do
not warrant an exemption for those RFS compliance vears. EPA recognizes that some of its small
refinery exemption policies may have changed between 2011 and the present. However, we do
not believe it is appropriate in these cases to change our past decisions based on new policies,
especially given the length of time that has passed since our original decisions, the lack of
material new information supporting a different outcome, and the remedial difficulties associated
with providing relief many years after compliance was already achieved.

Based on DOE’s recommendations, | am denying exemptions for those gap-filling petitions
where DOE recommended no reliefl In these instances, EPA agrees with DOE’s evaluation and
recommendation that these small refineries did not demonstrate disproportionate economic
hardship from compliance with the RFS program for those RFS compliance years. Several of
these petitions alleging hardship date back to 201 1. If such hardship was occurring in those prior
RES compliance years, these small refineries likely would have petitioned for relief in each of
those preceding RFS compliance years. Instead, these small refineries consistently complied with
their annual RES obligations while continuing to participate in the refining industry. Given such
circumstances, these small refineries have not demonstrated the requisite hardship to garer
exemptions now for those past RFS compliance years,

[ am also denying exemptions for all the gap-filling petitions where DOE recommended 50
percent reliel. EPA doubts that Congress intended to exempt small refineries that already
successfully complied with their RFS obligations many years past without demonstrating that
they experienced disproportionate economic hardship as a result of that compliance. Despite the
difficulty DOE may have identified through use of its scoring matrix, that difficulty was not
envugh to prevent these same small refineries from fully complying with their past annual RFS
obligations and remain a commercial entity. Again, these small refineries have not demonstrated
disproporiionate economic hardship in 2020 for RFS compliance years 2017 through 2018 when
those same refineries already suceessfully complied with those prior RFS obligations.

This decision 1s appropriate under the Act and is consistent with the case law recognizing EPA s

YEPA also notes that it is not clearly established whether a so-called “continuous exemption™ is
created by EPA granting a gap-Gilling petition many vears after the small refinery has already
complied with its RFS obligation for that vear,
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mdependent authority in deciding whether to grant or deny RFS small refinery petitions.'™ This
decision is a nationally applicable final ageney action for purposes of CAA section 307(b)(1). In
the alternative, EPA finds that this final action is based on a determination of nationwide scope
or effect for purposes of CAA section 307(b)(1). This decision addresses gap-filling petitions
filed by 17 small refineries in 14 states and spanning seven federal judicial circuits together in a
single action, applying the same analysis lo similarly situated small refineries, as explained
above. For this reason, this final action is nationally applicable, or, in the alternative, FPA finds
that this action is based on a determination of nationwide scope or effect for purposes of section
SU7(BY LY. Thus, pursuant to section 307(b), any petitions for review of this final action must be
filed in the Court of Appeals for the District of Columbia Circuit within 60 days from the date
this final action is published in the Federal Register.

This action is not a rulemaking and is not subject to the various statutory and other provisions
applicable to a rulemaking,

¥ Sinclair Wyoming Refining Co. v, EPA, 874 F.3d 1139, 1166 (10th Cir. 2017): See also
Hermes Consol 787 F.3d at 574-573; Lion Oil Co. v, EPA, 792 F.3d 978, 982-983 (8th Cir.
20135).

g2
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From: Cohen, Janet <cohen janst@ana gov>

Sent: October 19, 2020 2:31 PM

To: rwinchester@kernoll.com

Cc: idehart@manatt.com; Dominguez, Alexander <domingusz. alexander@epa gov>; Idsal, Anne <idsalanne@epa.gov>
Subject: Resend: September 14, 2020 Small Refinery Decision Memo

Mr. Winchester,

| am sorry that you did not receive the original email we sent to small refineries covered by our September 14, 2020
decision memo. Chris McKenna subsequently sent you a copy of the email, but because we blind-copied the refineries
to protect confidentiality, your name, along with the other recipients, would not show up on the addressee list.
Therefore | am including a redacted screenshot here that does show your name as a recipient. I've also attached the
original email below.

Janet Cohen, Associate Director

Compliance Division

USEPA Office of Transportation and Air Quality
734-214-4511(office)

734-417-8271 (mobile)

cohenianet@epa. gov

Screenshot:
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USCA Case #20-1456  Document #1871539 Fled: 1113/2020  Page 1hof 16
File  Message  Help  Acobst “on

SGood afternoon,

Yo are receiving this email becsuse you submitted o or more petitions for an BFS small refinery sremption for prior
decision memo fssued o September 18, 2020, Please see EPA's September 14, 2030 meme regarding the disposition of

larmt Uohen, Assocate Dirsctor

Compliance Divigion

USERS Office of Transportation end Ar Quality
F34-214-45 Lothies}

TIGALT-8ET 1 frnobile)

Original Email:

From: Cohen, Janet

Sent: Thursday, September 17, 2020 2:50 PM

To: Cohen, Janet <gcohen. ianet@epa.gov>

Cc: Nelson, Karen <nelson.karen@epa.gov>; Byron Bunker <Bunker. Byron@epa. zov>; Hengst, Benjamin
<Hengst. Benlamin®@epa.gov>; Stahle, Susan <Siahle. Susan@sena.gov>

Subject: September 14, 2020 Small Refinery Decision Memo

Good afternoon,

You are receiving this email because you submitted one or more petitions for an RFS small refinery exemption for prior
compliance years that were addressed in a decision memo issued on September 14, 2020. Please see EPA’s September
14, 2020 memo regarding the disposition of your request(s), available hars.

Janet Cohen, Associate Director

ED_005290_00005903-00015
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USCA Case #20-1456  Document #1871538 Fled: 11132020 Page 18 ol 16

Compliance Division

USEPA Office of Transportation and Air Quality
734-214-4511(office)

734-417-8271 (mobile)

ED_005290_00005903-00016
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Message

From: Caballero, Kathryn [Caballero.Kathryn@epa.gov]

Sent: 2/3/2020 9:59:57 PM

To: Bunker, Byron [bunker.byron@epa.gov]; Cohen, Janet [cohen.janet@epa.gov]; Nelson, Karen

[nelson.karen@epa.gov]; Michaels, Lauren [Michaels.Lauren@epa.gov]; Machiele, Paul [machiele.paul@epa.gov];
Hengst, Benjamin [Hengst.Benjamin@epa.gov]; Parsons, Nick [Parsons.Nick@epa.gov]; Burkholder, Dallas
[burkholder.dallas@epa.gov]; McKenna, Chris [McKenna.Chris@epa.gov]; Weihrauch, lohn
[Weihrauch.John@epa.gov]; Spencer, Mark [spencer.mark@epa.gov]

Subject: SRE paper that OGC developed for their front office (sent Thursday night)

Attachments: RFA Decision - Implementing the Decision - draft - 012920.docx

Realizing that not everyone may have this OGC response to recent SRE legal questions and sharing with the 1 pm SRE
meeting group. Thanks.

Kathryn Pirrotta Caballero

Supervising/Senior Attorney, Compliance Division
Office of Transportation and Air Quality

(w) 202-564-1849

Mailing Address:

US Environmental Protection Agency
Office of Transportation and Air Quality
Compliance Division (MC 6401A)

1200 Pennsylvania Avenue, NW
Washington DC 20460

ED_005290_00005926-00001
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Message

From: Bunker, Byron [bunker.byron@epa.gov]

Sent: 8/16/2019 4:12:20 PM

To: Nelson, Karen [nelson.karen@epa.gov]; Cohen, Janet [cohen.janet@epa.gov]

cC: Stahle, Susan [Stahle.Susan@epa.gov]; McKenna, Chris [McKenna.Chris@epa.gov]; Michaels, Lauren
[Michaels.Lauren@epa.gov]; Dubey, Susmita [dubey.susmita@epa.gov]; Hengst, Benjamin
[Hengst.Benjamin@epa.gov]

Subject: RE: Draft Message re. NOT giving 2019 RINs out for 2018 SREs

Thanks Karen.

Your approach sounds good and | think if you can circulate it by COB on Monday that should work. Hopefully, we can
then discuss it at Tuesday’s team meeting.

Thanks,

Byron

EEEEEEEEEEEEEEEEEEEEE TS 2T

Byron Bunker

Director Compliance Division

Office of Transportation and Air Quality
Environmental Protection Agency

2000 Traverwood Drive

Ann Arbor, M1 48105
Bunker.Byron@epa.gov

Phone: (734) 214-4155

Ex. 6 Personal Privacy (PP) |

st 3 s sk e sk sk ok sk sk ok sk ook sk ok s sk ok ok ok ke s sk sk ok ok ke sk sk ok ok

From: Nelson, Karen <nelson.karen@epa.gov>

Sent: Friday, August 16, 2019 12:05 PM

To: Bunker, Byron <bunker.byron@epa.gov>; Cohen, Janet <cohen.janet@epa.gov>

Cc: Stahle, Susan <Stahle.Susan@epa.gov>; McKenna, Chris <McKenna.Chris@epa.gov>; Michaels, Lauren
<Michaels.Lauren@epa.gov>; Dubey, Susmita <dubey.susmita@epa.gov>; Hengst, Benjamin
<Hengst.Benjamin@epa.gov>

Subject: RE: Draft Message re. NOT giving 2019 RINs out for 2018 SREs

Roger that! I'm putting together a one(ish)-pager on three things (they won't necessarily be organized in this order,
though): 1) background on issue from earlier briefings with BW, 2} draft note to send the refineries, and 3) explaining
what happens for the refineries that decided to carry a deficit while their petition was still pending.

I'll try to circulate it before our team meeting on Tuesday. Is that soon enough, or would you rather | circulate a draft
before COB today?
-Karen

From: Bunker, Byron <bunker.byron@epa.gov>

Sent: Friday, August 16, 2019 11:57 AM

To: Cohen, Janet <ophen.lanet@espa.zov>; Nelson, Karen <nielson.karen@epa.gows

Cc: Stahle, Susan <Stahie Susan@epa.gov>; McKenna, Chris <Mckenna. Chrisi@epa.gov>; Michaels, Lauren
<Michasls. Lauren@epa gov>; Dubey, Susmita <dubey.susmita@epa.gov>; Hengst, Benjamin

ED_005290_00006093-00001
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<Henpst. Berdamindepa, gov>
Subject: RE: Draft Message re. NOT giving 2019 RINs out for 2018 SREs

Hi Karen,
. Adding one more thing to our to do list on this. Ex. § Deliberative Process (DP)
~ Ex. 5 Deliberative Process (DP)
Thanks,

Byron

EEEEEEREEEEEEEEEEESEEE S EEE]

Byron Bunker

Director Compliance Division

Office of Transportation and Air Quality
Environmental Protection Agency

2000 Traverwood Drive

Ann Arbor, M1 48105

Bunker Byronena soyv

Phone: (734) 214-4155

i - -
i Ex. 6 Personal Privacy (PP) i
ek ok ok 8 st ke ok ke ke ke ok e ke ke ke ok e ke ke e o ke ke ke ok oK oK K ok ok oK

From: Bunker, Byron

Sent: Friday, August 16, 2019 9:37 AM

To: Cohen, Janet <;phendanet@ena. gov>; Nelson, Karen <nelsonkaren@epa.gows

Cc: Stahle, Susan <Stahie Susan@epa.gov>; McKenna, Chris <mcksnna.chrisi@ena.gov>; Michaels, Lauren
<Michasls. Lauren@epa gov>; Dubey, Susmita <dubey.susmita@epa.gov>; Hengst, Benjamin
<Hengst.Benlamin®epa.goy>

Subject: RE: Draft Message re. NOT giving 2019 RINs out for 2018 SREs

Hi Karen,

Can you take the lead on this with two tasks?

1)

Ex. 5 Deliberative Process (DP)

2)

I would like to get this in front of Anne as soon as possible.
Thanks,

Byron

ED_005290_00006093-00002
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EEEEEE R EEEEREEEEEEEEEEEESEE]

Byron Bunker

Director Compliance Division

Office of Transportation and Air Quality
Environmental Protection Agency

2000 Traverwood Drive

Ann Arbor, M1 48105

Bunker Byron®@epa gov

Phone: (734) 214-4155

Ex. 6 Personal Privacy (PP)

EEEEEEZEEEEEEEEEEEEEEEEEEEESEEEES]

From: Cohen, Janet <cghen.lanst@epa gov>

Sent: Thursday, August 15, 2019 8:16 PM

To: Nelson, Karen <naisonkaren@epa.gov>

Cc: Stahle, Susan <Stahie. Susan@epa.zov>; McKenna, Chris <McKenna. Chris@ena.gov>; Michaels, Lauren

<Michasls. Lauren@eps.gov>; Bunker, Byron <bunksr.bvron@epa gov>; Dubey, Susmita <dubsy susmila@epa.gov>;
Hengst, Benjamin <Hengst.Beniamin@epa goy>

Subject: Re: Draft Message re. NOT giving 2019 RINs out for 2018 SREs

Karen, I'm still out tomorrow but | am accessible now and can make myself available if you need me. | agree with sue

that we should talk about it his one. - J. -

On Aug 15, 2019, at 2:59 PM, Nelson, Karen <ngizon karen@epa gov> wrote:

Thanks Sue, you're right.

Should | put something on the calendar? Or wait to hear from Byron/Ben with direction?

Thanks!
-Karen

From: Stahle, Susan <Siahle Susand@epa.sow>

Sent: Thursday, August 15, 2019 1:36 PM
To: Nelson, Karen <nzison.karen®@@epa.gov>; McKenna, Chris <McKenna Chris@epagov>; Michaels,

Lauren <Michaels Lauren@ena.gow>

Cc: Bunker, Byron <hbunker byron@epa.gov>; Cohen, Janet <cohen.anst@ena gov>; Dubey, Susmita

<dubey susmita@epa.zov>; Hengst, Benjamin <Hengst.Benjamin@epa gov>
Subject: RE: Draft Message re. NOT giving 2019 RINs out for 2018 SREs

Karen —

Given the letter we just got on this I am thinking we might want to hold off on sending

anything back to the small refineries. I think we are going to need to do some n

nore thinking on

how to respond to this issue.

Ex. & Deliberative Process (DP) / Attorney-Client Privilege / Attorney Work Product

I suspect we will want to circle the wagons and talk through this.

Thanks,

Susan Stahle
Air and Radiation Law Office

ED_005290_00006093-00003
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Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Nelson, Karen <nslson karen@ens sov>

Sent: Thursday, August 15, 2019 9:55 AM

To: Stahle, Susan <Sighis. Susan@epa.zov>; McKenna, Chris <MeKenna, Chris@epa.gov>; Michaels,
Lauren <Michasls Lauren@enas gov>

Subject: Draft Message re. NOT giving 2019 RINs out for 2018 SREs

Hi Sue, Chris, and Lauren,

Byron asked me to put some language together for the folks in fuels data center to use or pull from
when responding to small refinery requests for 2019 RINs instead of the 2017-2018 RINs they had
retired for compliance. I'd like you guys to review it, please, before | send it to Byron for John
Weihrauch’s team to start using. Thanks! -Karen

Draft:

Ex. 5 Deliberative Process (DP)

Thank you for your time.

Sincerely,

Karen Nelson
Compliance Division
(734) 214-4657

Do not release without review. This email and any attached documents may contain information claimed

as CBI, confidential attorney-client communications, privileged attorney work product, and/or privileged
and confidential deliberative process material.
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Message

From: Nelson, Karen [nelson.karen@epa.gov]
Sent: 9/17/2019 5:49:04 PM

To: Cohen, Janet [cohen.janet@epa.gov]
Subject: DPP & CBI: Denial of New Vintage RINs

Attachments: DRAFT_Response Denying New Vintage RINs for 2016 SRE_8.1.18.docx

Hi Janet,

Here's the draft of the letter fof e

it's in thei Ex. 5 Deliberative Process (DP)/ Ex. 4CBI ipetition folder on the share point site, if you’d like to edit it there.

Thank you for your time.

Sincerely,

Karen Nelson
Compliance Division
(734) 214-4657

Do not release without review. This email and any attached documents may contain information claimed as CBI,

confidential attorney-client communications, privileged attorney work product, and/or privileged and confidential
deliberative process material.

ED_005290_00006095-00001
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Message

From: Bunker, Byron [bunker.byron@epa.gov]

Sent: 8/15/2019 9:32:49 PM

To: Hengst, Benjamin [Hengst.Benjamin@epa.gov]

cC: Cohen, Janet [cchen.janet@epa.gov]; Nelson, Karen [nelson.karen@epa.gov]; Stahle, Susan
[Stahle.Susan@epa.gov]; Dubey, Susmita [dubey.susmita@epa.gov]

Subject: RE: Thanks + Question

Thanks Ben.

Agreed that it makes sense to hold responding until we have a prepared response that reflects any
deliberation/consideration of the request from the smalls for 2019 RINs.

That said, | really think the only answer is that we give back the mix of RINs that the party originally retired for
compliance. Conceptually and | believe literally, we reverse the retirement action returning those same serialized RINs.

Thanks,

Byron

EEEEEEEEEEEEEEEE RS EEEEES T

Byron Bunker

Director Compliance Division

Office of Transportation and Air Quality
Environmental Protection Agency

2000 Traverwood Drive

Ann Arbor, M1 48105
Bunker.Byron@epa.gov

-Phone: (734) 214-4155
! Ex. 6 Personal Privacy (PP) |
ok o o ks ok ok o o o o o o o ok o ok ok o ok o o ok ok o ok

From: Hengst, Benjamin <Hengst.Benjamin@epa.gov>

Sent: Thursday, August 15, 2019 5:22 PM

To: Bunker, Byron <bunker.byron@epa.gov>

Cc: Cohen, Janet <cohen.janet@epa.gov>; Nelson, Karen <nelson.karen@epa.gov>; Stahle, Susan
<Stahle.Susan@epa.gov>; Dubey, Susmita <dubey.susmita@epa.gov>

Subject: Fwd: Thanks + Question

Byron—I won’t respond until you and | connect on this.

Begin forwarded message:

From: Geoff Cooper <GCooper@ethanolrfa.org>
Date: August 15, 2019 at 4:54:54 PM EDT

To: "Hengst, Benjamin" <Hengst.Benjamin@epa.gov>
Subject: Thanks + Question

Ben,

ED_005290_00006136-00001
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Thanks again for setting up the meeting with Sarah yesterday; | really appreciated the chance to sit
down and catch up with you guys.

I had a question that | was hoping you might be able to help out with: when EPA approves a small
refiner exemption, what is the vintage of the RINs that are returned to the refiner who received the
exemption?

For example, Refiner X presumably demonstrated compliance with its 2018 RVO on or before the March
31, 2019 deadline. So, if Refiner X received a 2018 exemption in August 2019, are all the RINs returned
to Refiner X vintage 2018 RINs, or would the RINs returned represent the same mix of vintage 2017s and
2018s that Refiner X used to demonstrate compliance? Or are vintage 2019 RINs created and provided
to the refiner in an amount equal to the exemption since the petition was decided in 20197 Or?
Hopefully that makes sense. Is the process of reconciling RIN accounts following a retroactive SRE laid
out clearly anywhere? Thanks!

Geoff

Geoff Cooper

President & CEO

Renewable Fuels Association
16024 Manchester Rd. Suite 101
Ellisville, MO 63011

0: 636.594.2284

1
E Ex. 6 Personal Privacy (PP) :

CONFIDENTIALITY NOTE: This e-mail message, including any attachment(s), contains information that may be confidential, protected by
the attorney-client or other legal privileges, and/or proprietary non-public information. If you are not an intended recipient of this
message or an authorized assistant to an intended recipient, please notify the sender by replying to this message and then delete it from
your system. Use, dissemination, distribution, or reproduction of this message and/or any of its attachments (if any) by unintended
recipients is not authorized and may be unlawful.
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Message

From: Stahle, Susan [Stahle.Susan@epa.gov]

Sent: 11/19/2019 4:34:30 PM

To: Nelson, Karen [nelson.karen@epa.gov]

CC: Cohen, Janet [cchen.janet@epa.gov]; Bunker, Byron [bunker.byron@epa.gov]; Hengst, Benjamin
[Hengst.Benjamin@epa.gov]

Subject: RIN replacement letter - clean version for you to send to OAR management

Attachments: CONFIDENTIAL_2019.08.13_Small Refinery Owners Letter.pdf; Response to PC letter - clean draft - 111919.docx

Hi —

I got the green light to move this letter forward, so here is the clean version I will be sending to Justin right
now in a separate email. We will be mentioning this letter today at a meeting with Matt Leopold.

Please send this version forward to OAR political management for their review and for Anne's signature.
I am also attaching the incoming letter that you may want to include as well.

Thanks,

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency

WICN-7502B
202-564-1272

ED_005290_00006248-00001
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Message

From: Nelson, Karen [nelson.karen@epa.gov]

Sent: 11/14/2019 9:14:32 PM

To: Kim, Jung [Kim.Jung@epa.gov]; Larson, Ben [Larson.Ben@epa.gov]; Parsons, Nick [Parsons.Nick@epa.gov]; Michaels,
Lauren [Michaels.Lauren@epa.gov]; Cohen, Janet [cohen.janet@epa.gov]; McKenna, Chris
[McKenna.Chris@epa.gov]; Piotrowski, Greg [piotrowski.greg@epa.gov]; Spencer, Mark [spencer.mark@epa.gov]

cC: Weihrauch, John [Weihrauch.John@epa.gov]; Caballero, Kathryn [Caballerc.Kathryn@epa.gov]

Subject: DPP&CBI: Memo to the record for the RIN Vintage Letter

Attachments: CONFIDENTIAL_2019.08.13_Small Refinery Owners Letter.pdf

<!--[if Ite mso 15 || CheckWebRef]-->

Meison, Karen has shared OneDirive for Business files with you. To view them, click the links below,

Memo re. Refinery Compliance Demonstration for 2018 RIN Vintage Letter DRAFT docx

Sue's Bdits_Clean DRAFT Response Denying New Vintage RiNs for 2018 SRE decisions.doox

<I--[endif]-->
Hi Team!

Here is the draft of the memo to the record memorializing the sources of information for the appendix of the response
letter to Perkins Coie. | provided a short write up at the beginning to put Jung’s table into context a bit.

I've attached the memo to the record for your review, along with the current version of the response letter {l believe
Justin Schwab’s comments still need to be added into it) and the incoming letter for reference.

Thanks!
-Karen

Do not release without review. This email and any attached documents may contain information claimed as CBI,

confidential attorney-client communications, privileged attorney work product, and/or privileged and confidential
deliberative process material.

From: Kim, Jung <Kim.Jung@epa.gov>

Sent: Thursday, November 14, 2019 11:15 AM

To: Larson, Ben <Larson.Ben@epa.gov>; Nelson, Karen <nelson.karen@epa.gov>
Cc: Weihrauch, John <Weihrauch.Jochn@epa.gov>

Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

Thanks Ben for your inputs!

Karen — For the last question, we may say that we manage the RIN transactions using EMTS and our compliance reports
are stored in our secured server.

I'm adding John to this email chain.

Thanks,

ED_005290_00006311-00001
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Jung

From: Larson, Ben <Larson. Ben@epa.gov>

Sent: Thursday, November 14, 2019 11:05 AM

To: Kim, Jung <¥im Jung@epa.zov>; Nelson, Karen <nglson.karen@epa.gov>
Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

Ex. 5 Deliberative Process (DP)

From: Kim, Jung <R ung@epa. gov>

Sent: Thursday, November 14, 2019 10:50 AM

To: Nelson, Karen <nabsonkareni@epa.gov>

Cc: Larson, Ben <larson. Ben@epa gov>

Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

Hi Karen,

Please see my response in red below.
| am adding Ben — anything | missed?

Thanks,

Jung

From: Nelson, Karen <nglson.karen@epa. gov>

Sent: Thursday, November 14, 2019 10:34 AM

To: Kim, Jung <Kim Jung@epa.gov>

Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

Hey Jung!

I'm drafting a short explanation of the information included in the table you sent around yesterday, and I've got a few
follow-up questions:
Was all the information in the table taken from the refineries’ RFS0303 report? Both RFS0303 {annual

compliance report) and EMTS transactions

Other than received an exemption, what are some reasons why a refiner would resubmit its RFS0303 report? A
refiner is required to submit attest engagement by lune 1 following the submission of the annual compliance report
{pMarch 31}. They may have discovered mis-calculation of annual gasoline volume during attest audit. Or it could be due
1o simple transposition error or any reporting ervor {incorrect company 1D, compliance basis, report yvear, etc)

How does a refiner submit its RFS0303 report? Electronically via OTAQ DCFUEL Submission
{htips://nepis.epa.gov/Exe/ZyPDF.cgi? Dockey=P100URBA . ndf)

How do we maintain the information (in EMTS, in PDF format on a secure server, other)?i Ex. § Deliberative Process (DP)

Ex. 5 Deliberative Process (DP)

Once I've got that write-up done, I'll send it to you and the other for review before sending it to OGC.

Thanks!
-Karen

ED_005290_00006311-00002
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From: Kim, Jung <R ung@epa. gov>

Sent: Wednesday, November 13, 2019 11:53 AM

To: Nelson, Karen <naison.karen@epa gov>; Cohen, Janet <cohenianet@ena.gov>; Larson, Ben <Larson.Beniena.gov>;
Stahle, Susan <5tahle Susan@spa.gov>

Cc: Weihrauch, John <Weihrauch John®ena.gov>

Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

Hi Karen,

Please find attached the appendix table with annual compliance report columns (Column F & G) and EMTS transaction
(Column H & 1). - New columns are highlighted.

Please note that we have sent an instruction for SRE RIN restore{un-retire) and annual compliance reporting re-
submission on 8/12/2019.

The refiners have resubmitted the reports with the updated RVO (zero) and deficit {zero) after 8/12.

Please review the table and let me know if you have any questions or concerns.
| will send a password separately.

Thanks,

Jung

From: Nelson, Karen <ngison.karenfiepa.gov>

Sent: Wednesday, November 13, 2019 9:24 AM

To: Kim, Jung <¥im. jung@epa.gov>; Cohen, Janet <¢ohen.ianet@spa gov>; Larson, Ben <Larson. Ben@spa govw>; Stahle,
Susan <&Stahie Susani@ens.sov>

Cc: Weihrauch, John <#¥sihrauch lochn@epagow>

Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

| thought that may be the case, particularly for RIN retirement dates. Thanks for adding those in! | do think it will be
useful to include those dates the record.
-Karen

From: Kim, Jung <8im. Juns@epa.gov>

Sent: Wednesday, November 13, 2019 9:10 AM

To: Nelson, Karen <naison.karen@epa gov>; Cohen, Janet <cohenianet@ena.gov>; Larson, Ben <Larson.Beniena.gov>;
Stahle, Susan <Stahle Susan@epa.pov>

Cc: Weihrauch, John <Weihrauch. lohn@ena gov>

Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

Sure, | can add the dates but please keep in mind that a refiner can re-submit the reports (I will enter the resubmissions
dates as well). As for the EMTS, | will check the dates but they can retire the RINs on various dates before to the
compliance deadline (March 31).

Thanks,

Jung

From: Nelson, Karen <nelson.karen@epa.gov>
Sent: Wednesday, November 13, 2019 8:49 AM

ED_005290_00006311-00003
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To: Kim, Jung <Kim_ lung@ena.gov>; Cohen, Janet <cohenianst@epa.gov>; Larson, Ben <Larson Ben@epa.gov>; Stahle,
Susan <Stahie Susan@epa.gov>

Cc: Weihrauch, John <Waihrauch. lohni®Bepa.gov>
Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

Thanks Jung! | think this looks good, but I'm adding Sue to this email chain to make sure this fits what she has in mind, as

well.

| also have one comment: could you add in dates for when the annual compliance report was submitted and when, if at
all, RINs were retired for the various refineries? | don’t know the level complication that this may add, so please let me
know if there are many various dates for RIN retirement, for example.

Thanks!
-Karen

From: Kim, Jung <im Jung@epa gov>
Sent: Tuesday, November 12, 2019 5:16 PM

To: Nelson, Karen <nelson ksren@ena gov>; Cohen, Janet <¢ohen janet@spagov>; Larson, Ben <Larson. Ben@

Cc: Weihrauch, John <Waihrauch. lohniBena.gov>
Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

Thanks Karen,

I haven'’t finished yet but just wanted to check if you are okay with my approach.
There is a field in our annual compliance report for RFS (RFS0303) where user enter their deficit RVO carried over into

the next year.

p=

S5 20>

I will use this field and their RVO field to confirm their compliance demonstration status. (Partial, Full deficit or Fully

complied).

Then, | will review their EMTS transaction for 2018 to see if they have used any RINs to demonstrate compliance.

Please see table below. | have added two additional columns- highlighted in yellow. If you are okay with this approach, |
will be able to finish it tomorrow .

Prior to SRE, a

Yes - Full deficit

Addressed brefit:e;
supritted an
Company | . 2018 2018 RlNioUsed Be This annual
Refinery D Exemption | Compliance | = y compliance
Status Demonstration?® Compliance report(RFS0303)
Response? indicating that EMTS RINs
there is a deficit | Retired for
RVO compliance?
Yes - 2018
Exempt Partial deficit 2018 Yes Vei  Partial :2‘: tut;eed o
Deficit partial RVO
NO - EMTS
Exempt Full deficit n/a No Retire

Transaction
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Thanks,

Jung

From: Nelson, Karen <nelson.karen@ena. zov>

Sent: Tuesday, November 12, 2019 3:09 PM

To: Kim, Jung <¥im_ Jurng@ena.gov>; Cohen, Janet <cohenianet@eps.gov>; Larson, Ben <Larson.Ben@epa.gov>
Cc: Weihrauch, John <#¥sihrauch lochn@epagow>

Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

Hi Jung!

Attached is the most recent version of the letter that | have. | do know that Justin Schwab in OGC had comments, but |
don’t think those have been incorporated here yet.

What we need is a factual write-up describing how we know what is stated in the letter’'s appendix about the various
small refineries’ compliance demonstrations to be true. We only need this to be done for the refineries listed in the
letter’s appendix, and not for all small refineries. If you have additional questions, my number is 734-214-4657 and I'll be
at my desk for basically the rest of today. Or feel free to email, too! ©

Thanks!
-Karen

From: Kim, Jung <8im. Juns@epa.gov>

Sent: Tuesday, November 12, 2019 2:27 PM

To: Cohen, Janet <gohen.ianet@epa.gov>; Larson, Ben <Larson.Benfliepa.gov>

Cc: Weihrauch, John <#¥sihrauch. lohn®@epa.gov>; Nelson, Karen <nelsonkaren@epa.gov>
Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

Great, thanks Janet!
Karen- Could you please send me the most current version of the letter?
Thanks,

Jung

From: Cohen, Janet <gohen. anel@ena zov>

Sent: Tuesday, November 12, 2019 2:25 PM

To: Kim, Jung <Kim Jung@ena.gov>; Larson, Ben <Larson.Beniepa.gow>

Cc: Weihrauch, John <Weihrauch John@sna.sov>; Nelson, Karen <nslson karen@espa o>
Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

Thanks Jung!! Really appreciate it. What we are looking for is confirmation that the numbers of refineries we cite in the
letter match our EMTS records. Yes, please work directly with Karen as she can point you to the most current version of
the letter. —j. -
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From: Kim, Jung <R ung@epa. gov>

Sent: Tuesday, November 12, 2019 2:12 PM

To: Cohen, Janet <gohen.ianet@epa.gov>; Larson, Ben <Larson.Benfliepa.gov>
Cc: Weihrauch, John <Weihrauch. lohn®@epagoy>

Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

Sure | can help. | just need some clarification. Should | work directly with Karen?
Thanks,

Jung

From: Cohen, Janet <sohen.janet@epa.gov>

Sent: Tuesday, November 12, 2019 2:04 PM

To: Kim, Jung <Kirm jungiena.gov>; Larson, Ben <Larson.Ben@ena gov>

Cc: Weihrauch, John <Weihrauch John®ena.gov>

Subject: help requested: DPP: Memo to the record for the RIN Vintage Letter

Jung, any chance you could help out with this? Or if not maybe Ben? -j. -

From: Nelson, Karen <nslson karen@ena gov>

Sent: Thursday, November 07, 2019 11:43 AM

To: Cohen, Janet <¢cohendanaet@epa.gov>; McKenna, Chris <McokKenna Chris@epa.gov>; Parsons, Nick

<Parsons. Nick@epa.govw>; Michaels, Lauren <Michasis.bauren®epa.gov>; Spencer, Mark <spencer.mark@epa.gow>
Cc: Stahle, Susan <Stahle Susan@epa.gov>

Subject: DPP: Memo to the record for the RIN Vintage Letter

Hi Team,

Sue and David Orlin have been editing the “No New RINs” |etter we’re drafting to send to Perkins Coie, and so | believe it
is very near to being ready for final review. Before we can send that letter, we need to have the memo for the record
that documents the compliance information we cite to in the Appendix of the letter. | was wondering if we had a
volunteer for that project already?

Thanks!
-Karen

Thank you for your time.

Sincerely,

Karen Nelson
Compliance Division
(734) 214-4657

Do not release without review. This email and any attached documents may contain information claimed as CBI,

confidential attorney-client communications, privileged attorney work product, and/or privileged and confidential
deliberative process material.
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Message

From: Kim, Jung [Kim.Jung@epa.gov]

Sent: 11/13/2019 4:53:18 PM

To: Nelson, Karen [nelson.karen@epa.gov]; Cohen, Janet [cohen.janet@epa.gov]; Larson, Ben [Larson.Ben@epa.gov];
Stahle, Susan [Stahle.Susan@epa.gov]

CC: Weihrauch, John [Weihrauch.John@epa.gov]

Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

Attachments: SRE_Memo.xisx

Hi Karen,

Please find attached the appendix table with annual compliance report columns {(Column F & G) and EMTS transaction
(Column H & 1). - New columns are highlighted.

Please note that we have sent an instruction for SRE RIN restore{un-retire) and annual compliance reporting re-
submission on 8/12/2019.

The refiners have resubmitted the reports with the updated RVO {zero) and deficit {zero) after 8/12.

Please review the table and let me know if you have any questions or concerns.
| will send a password separately.

Thanks,

Jung

From: Nelson, Karen <nelson.karen@epa.gov>

Sent: Wednesday, November 13, 2019 9:24 AM

To: Kim, Jung <Kim.Jung@epa.gov>; Cohen, Janet <cohen.janet@epa.gov>; Larson, Ben <Larson.Ben@epa.gov>; Stahle,
Susan <Stahle.Susan@epa.gov>

Cc: Weihrauch, John <Weihrauch.John@epa.gov>

Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

| thought that may be the case, particularly for RIN retirement dates. Thanks for adding those in! | do think it will be
useful to include those dates the record.
-Karen

From: Kim, Jung <Kim Jung@epa.gov>

Sent: Wednesday, November 13, 2019 9:10 AM

To: Nelson, Karen <nglson karen®epa.gov>; Cohen, Janet <cohen.ianet@epa.gov>; Larson, Ben <Larson. Ben@epa.gov>;
Stahle, Susan <Sishie Susan@eps.goy>

Cc: Weihrauch, John <Weilirauch Johni@ena.gov>

Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

Sure, | can add the dates but please keep in mind that a refiner can re-submit the reports (I will enter the resubmissions
dates as well). As for the EMTS, | will check the dates but they can retire the RINs on various dates before to the
compliance deadline (March 31).

Thanks,

Jung
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From: Nelson, Karen <nslson karen@ens sov>
Sent: Wednesday, November 13, 2019 8:49 AM
To: Kim, Jung <¥im Jung@epa.zov>; Cohen, Janet <cohenanat@ena.zov>; Larson, Ben <Larson. Ben@epa.goy>; Stahle,
Susan <&Stahie Susani@ens.sov>

Cc: Weihrauch, John <Weihrauch. lohn®@epagoy>
Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

Thanks Jung! | think this looks good, but I’'m adding Sue to this email chain to make sure this fits what she has in mind, as

well.

| also have one comment: could you add in dates for when the annual compliance report was submitted and when, if at
all, RINs were retired for the various refineries? | don’t know the level complication that this may add, so please let me
know if there are many various dates for RIN retirement, for example.

Thanks!
-Karen

From: Kim, Jung <R ung@epa. gov>
Sent: Tuesday, November 12, 2019 5:16 PM
To: Nelson, Karen <paisonkaren@®@epa.goy>; Cohen, Janet <¢ohenianet@epa.gov>; Larson, Ben <Larsen.Ben@epa.gow>
Cc: Weihrauch, John <Weihrauch. lohn®@epagoy>
Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

Thanks Karen,

I haven't finished yet but just wanted to check if you are okay with my approach.
There is a field in our annual compliance report for RFS (RFS0303) where user enter their deficit RVO carried over into

the next year.

| will use this field and their RVO field to confirm their compliance demonstration status. {Partial, Full deficit or Fully

complied).

Then, | will review their EMTS transaction for 2018 to see if they have used any RINs to demonstrate compliance.

Please see table below. | have added two additional columns- highlighted in yellow. If you are okay with this approach, |
will be able to finish it tomorrow .

Prior to SRE, a
Addressed brefine;
submitted an
Comban 2018 2018 RIN‘:OUS"" , annual
Refinery Ill; Y| Exemption | Compliance D trat By This compliance
Status Demonstration? Cemon; rate report(RFS0303)
OPAREE | esponse? | indicating that | EMTS RINs
P " | there is a deficit | Retired for
RVO compliance?
Yes - 2018
. . RINs used to
Exempt Partial deficit 2018 Yes Vei Bartial et tha
Deficit partial RVO
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NO - EMTS
Exempt Full deficit n/a No Retire
Yes - Full deficit | Transaction

Thanks,

Jung

From: Nelson, Karen <nelson.karen@epa.zov>

Sent: Tuesday, November 12, 2019 3:09 PM

To: Kim, Jung <¥im_ Jurng@ena.gov>; Cohen, Janet <cohenianet@eps.gov>; Larson, Ben <Larson.Ben@epa.gov>
Cc: Weihrauch, John <#¥sihrauch lochn@epagow>

Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

Hi Jung!

Attached is the most recent version of the letter that | have. | do know that Justin Schwab in OGC had comments, but |
don’t think those have been incorporated here yet.

What we need is a factual write-up describing how we know what is stated in the letter’'s appendix about the various
small refineries’ compliance demonstrations to be true. We only need this to be done for the refineries listed in the
letter’s appendix, and not for all small refineries. If you have additional questions, my number is 734-214-4657 and I'll be
at my desk for basically the rest of today. Or feel free to email, too! ©

Thanks!
-Karen

From: Kim, Jung <8im. Juns@epa.gov>

Sent: Tuesday, November 12, 2019 2:27 PM

To: Cohen, Janet <gohen.ianet@epa.gov>; Larson, Ben <Larson.Benfliepa.gov>

Cc: Weihrauch, John <¥sihrauch. lohn®@epa.gov>; Nelson, Karen <nelsonkaren@epa.gov>
Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

Great, thanks Janet!
Karen- Could you please send me the most current version of the letter?
Thanks,

Jung

From: Cohen, Janet <gohen. anel@ena zov>

Sent: Tuesday, November 12, 2019 2:25 PM

To: Kim, Jung <Kim Jung@ena.gov>; Larson, Ben <Larson.Beniepa.gow>

Cc: Weihrauch, John <Weihrauch John@sna.sov>; Nelson, Karen <nslson karen@espa o>
Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter
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Thanks Jung!! Really appreciate it. What we are looking for is confirmation that the numbers of refineries we cite in the
letter match our EMTS records. Yes, please work directly with Karen as she can point you to the most current version of
the letter. —j. -

From: Kim, Jung <Kim Junz@epa.goy>

Sent: Tuesday, November 12, 2019 2:12 PM

To: Cohen, Janet <gghern ianst@epa.gov>; Larson, Ben <Larson. Ben@epa gov>
Cc: Weihrauch, John <Weihrauch. John@ena gov>

Subject: RE: help requested: DPP: Memo to the record for the RIN Vintage Letter

Sure | can help. | just need some clarification. Should | work directly with Karen?
Thanks,

Jung

From: Cohen, Janet <gghen. jansi@epa.gov>

Sent: Tuesday, November 12, 2019 2:04 PM

To: Kim, Jung <Kim. junz@epa.gov>; Larson, Ben <Larson Ben@epa gov>

Cc: Weihrauch, John <Weaihvauch John@epagows>

Subject: help requested: DPP: Memo to the record for the RIN Vintage Letter

Jung, any chance you could help out with this? Or if not maybe Ben? -]. -

From: Nelson, Karen <nglson.karen@epa. gov>

Sent: Thursday, November 07, 2019 11:43 AM

To: Cohen, Janet <;ghendanet@ena. gov>; McKenna, Chris <Mokenna Chyisi@epa.goy>; Parsons, Nick

<Parsons Mick@epa.gov>; Michaels, Lauren <iichasis Lauren®epa. gov>; Spencer, Mark <spenceramark@epa.gov>
Cc: Stahle, Susan <Stahle Susan@epa.gov>

Subject: DPP: Memo to the record for the RIN Vintage Letter

Hi Team,

Sue and David Orlin have been editing the “No New RINs” letter we’re drafting to send to Perkins Coie, and so | believe it
is very near to being ready for final review. Before we can send that letter, we need to have the memo for the record
that documents the compliance information we cite to in the Appendix of the letter. | was wondering if we had a
volunteer for that project already?

Thanks!
-Karen

Thank you for your time.

Sincerely,

Karen Nelson
Compliance Division
(734) 214-4657

Do not release without review. This email and any attached documents may contain information claimed as CBI,

confidential attorney-client communications, privileged attorney work product, and/or privileged and confidential
deliberative process material.
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Message

From: Nelson, Karen [nelson.karen@epa.gov]

Sent: 12/16/2019 10:15:43 PM

To: Bunker, Byron [bunker.byron@epa.gov]

CC: Cohen, Janet [cochen.janet@epa.gov]; Manners, Mary [manners.mary@epa.gov]; Hengst, Benjamin
[Hengst.Benjamin@epa.gov]; Le, Madison [Le.Madison@epa.gov]; Caballero, Kathryn [Caballero.Kathryn@epa.gov]

Subject: RE: 2 RFS letters to be signed next week - comments from Justin

<!--[if Ite mso 15 || CheckWebRef]-->

Meison, Karen has shared OneDirive for Business files with you. To view them, click the links below,

Ex. 4 CBI

2019.12.16_Vintage RIN Letter_Finaldoox

<I--[endif]-->
| used Sue’s suggested edits below, and accepted Justin’s grammar and punctuation edits in the RIN Vintage letter.

These are now clean versions. | saved each in its respective online location.

Thanks!
-Karen

From: Bunker, Byron <bunker.byron@epa.gov>

Sent: Monday, December 16, 2019 4:55 PM

To: Nelson, Karen <nelson.karen@epa.gov>

Cc: Cohen, Janet <cohen.janet@epa.gov>; Manners, Mary <manners.mary@epa.gov>; Hengst, Benjamin
<Hengst.Benjamin@epa.gov>; Le, Madison <Le.Madison@epa.gov>; Caballero, Kathryn <Caballero.Kathryn@epa.gov>
Subject: FW: 2 RFS letters to be signed next week - comments from Justin

Hi Karen,

Please see the e-mail chain below and Sue’s suggested edits to address Justin’s comments. | have reviewed Justin’s
comments and believe that Sue’s suggestions work well. Can you please review, and assuming you concur, create final
versions of these documents which we can then send bag to Ben Hengst for hopefully final approval from OAR?

Thanks,

Byron

Byron Bunker

Director Compliance Division

Office of Transportation and Alr Quality
Environmental Protection Agency

2000 Traverwood Drive

Ann Arbor, MEAS105

Bunker Byron@epa.gov

Phone: {734} 214-4155
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Ex. 6 Personal Privacy (PP)

From: Stahle, Susan <5Stahle Susanfiepa.gov>

Sent: Monday, December 16, 2019 2:49 PM

To: Bunker, Byron <bunker.byron@epa.gov>

Cc: Hengst, Benjamin <Hengst. Benlamin@epa.gov>; Cohen, Janet <cohen janet@epa zoyv>; Orlin, David
<Orlin, David@epa.gov>; Dubey, Susmita <dubey.susmitai@ena.gov>

Subject: FW: 2 RFS letters to be signed next week - comments from Justin

Byron —
Attached are some minor comments from Justin on these letters. David Fotouhi had no further comments.

Ultimately, OGC is happy to defer to OAR on how you want to address these comments. In case it is helpful,
here are some suggestions.

Ex. 4 CBIl/ Ex. 5 Deliberative Process

To address Justin’s comment on the vintage RIN letter, EXx. 4 CBI / Ex. 5 Deliberative Process
Ex. 4 CBIl/ Ex. 5 Deliberative Process

We hope that helps. We do not need to see these again and will leave them with you to move forward for
signature.

Thanks,

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Schwab, Justin <5chwalb lustinf@epa. gov>

Sent: Sunday, December 15, 2019 1:08 PM

To: Orlin, David <Cirlin. Davidi@ epa. gov>; Fotouhi, David <Fotoubl David@epa.gov>

Cc: Srinivasan, Gautam <Srinivasan.Gautam@epa.gov>; Dubey, Susmita <dubsy susmita@epa.gov>; Stahle, Susan
<Stahie Susan@epa.gov>; Okoye, Winifred <Ckove Winifred@epa.pov>

Subject: RE: 2 RFS letters to be signed next week

Please find attached.

expansion/clarification on the ex. acBi
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This is likely to be my last substantive engagement not just on RFS or Title Il but really across the board. David Fotouhi,
pending further announcement, should be the go-to person in OGC 10O for the time being.

From: Orlin, David <Qrlin. David@epa.gov>

Sent: Thursday, December 12, 2019 1:52 PM

To: Schwab, Justin <Schwab Justiniena.gov>; Fotouhi, David <Fotouhi David@ena.gov>

Cc¢: Srinivasan, Gautam <Syinivasan.GaulamBepa.gov>; Dubey, Susmita <gdubsy.susmila®epa.gov>; Stahle, Susan
<Stahle Susan@epa.gov>; Okoye, Winifred <Ckove Windfred@epa.gov>

Subject: 2 RFS letters to be signed next week

Justin and David,

As you may know, OAR is planning to send out two RFS-related letters next week, contemporaneous with the 2020
annual rule signing—one a response to counsel for a number of small refineries on “vintage RINs” and the other a
response td Ex. 4 CBI .. Justin has seen the vintage RIN letter a couple times before, and the
Ex. 4 CBI iletter is fairly straightforward, but if you have comments or would like additional time to review the
letters, please let us know by COB on Monday. David Harlow has also seen an earlier version of the vintage letter, but
OTAQ will get his signoff on the drafts of both letters before putting them in for signature. | have provided a brief

Ex. 4 CBI

The vintage RIN letter is a response to a number of small refineries who received small refinery exemptions after the
compliance deadline for 2018, but object to the form of relief they received. The small refineries would like EPA to issue
them current year RINs in place of simply refunding back to them the RINs they used for compliance {(some of which had
expired). The letter explains EPA’s view that a small refinery exemption removes the need for a small refinery to comply
with RFS standards, and returning any RINs that have been retired is the appropriate result of those RINs no longer being
needed for compliance. The letter also includes a number of reasons why EPA believes giving small refineries current
year RINs in these circumstances would be inappropriate and inconsistent with Congressional intent. The letter notes
that we have given current year RINs to a small refinery following adverse litigation on a small refinery exemption denial
but concludes that is extraordinary relief limited to those circumstances.

If you have any questions or comments, or need more time or background information, please let us know.

David Orlin
U.S. EPA, Office of General Counsel
(202) 564-1222
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Message

From: Hengst, Benjamin [Hengst.Benjamin@epa.gov]

Sent: 12/16/2019 10:09:47 PM

To: Le, Madison [Le.Madison@epa.gov]

CC: Bunker, Byron [bunker.byron@epa.gov]; Nelson, Karen [nelson.karen@epa.gov]; Cohen, Janet
[cohen.janet@epa.gov]; Manners, Mary [manners.mary@epa.gov]; Caballero, Kathryn
[Caballero.Kathryn@epa.gov]; McKenna, Chris [McKenna.Chris@epa.gov]

Subject: Re: 2 RFS letters to be signed next week - comments from Justin

Plan is still to issue both on Thursday — | confirmed with OAR today.

We can talk at our fuels weekly tomorrow about details. Ben

On Dec 16, 2019, at 5:08 PM, Le, Madison <Le.Madison@epa.gov> wrote:

Adding Chris McKenna for the ex ¢ceifesponse.

From: Bunker, Byron <bunker.byron@epa.gov>
Sent: Monday, December 16, 2019 4:55 PM
To: Nelson, Karen <nelson.karen@epa.gov>

Cc: Cohen, Janet <cohen.janet@epa.gov>; Manners, Mary <manners.mary@epa.gov>; Hengst, Benjamin
<Hengst.Benjamin@epa.gov>; Le, Madison <Le.Madison@epa.gov>; Caballero, Kathryn

<Caballero.Kathryn@epa.gov>

Subject: FW: 2 RFS letters to be signed next week - comments from Justin

Hi Karen,

Please see the e-mail chain below and Sue’s suggested edits to address Justin’s comments. | have
reviewed Justin’s comments and believe that Sue’s suggestions work well. Can you please review, and
assuming you concur, create final versions of these documents which we can then send bag to Ben

Hengst for hopefully final approval from QAR?

Thanks,

Byron

Byron Bunker

Director Compliance Division

Office of Transportation and Air Quality
Environmental Protection Agency

2000 Traverwood Drive

Ann Arbor, MEAR105

Bunker Byronena soyv

Phone: {734} 214-4155

Ex. 6 Personal Privacy (PP}
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From: Stahle, Susan <5iashleSusan@ena. go>

Sent: Monday, December 16, 2019 2:49 PM

To: Bunker, Byron <bunker.byron@epa.gov>

Cc: Hengst, Benjamin <Hengst.Beniamin@epa.gov>; Cohen, Janet <cohen.anet@sepa.zov>; Orlin, David
<Orlin, David@epa.gov>; Dubey, Susmita <dubey.susmitai@ena.gov>

Subject: FW: 2 RFS letters to be signed next week - comments from Justin

Byron —

Attached are some minor comments from Justin on these letters. David Fotouhi had no further
comments.

Ultimately, OGC is happy to defer to OAR on how you want to address these comments. In case
it is helpful, here are some suggestions.

Ex. 4 CBIl/ Ex. 5 Deliberative Process

To address Justin’s comment on the vintage RIN letter, Ex. 5 Deliberative Process (DP) :

Ex. 5 Deliberative Process (DP)

We hope that helps. We do not need to see these again and will leave them with you to move
forward for signature.

Thanks,

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Schwab, Justin <Schwab justin®@ena.sov>

Sent: Sunday, December 15, 2019 1:08 PM

To: Orlin, David <Qriin. David@sna. zov>; Fotouhi, David <Fotoubd David@ena. sov>

Cc: Srinivasan, Gautam <Srinivasan.Gautam@epa. gov>; Dubey, Susmita <dubeyv.susmita@epa.gov>;
Stahle, Susan <%izhie Susan@ena.gov>; Okoye, Winifred <Choye Winifred@ena.govw>

Subject: RE: 2 RFS letters to be signed next week

Please find attached.
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This is likely to be my last substantive engagement not just on RFS or Title Il but really across the board.
David Fotouhi, pending further announcement, should be the go-to person in OGC IO for the time being.

From: Orlin, David <Qrlin. David@epa.gov>

Sent: Thursday, December 12, 2019 1:52 PM

To: Schwab, Justin <Schwab Justiniena.gov>; Fotouhi, David <Fotouhi David@ena.gov>

Cc¢: Srinivasan, Gautam <Syinivasan.GaulamBepa.gov>; Dubey, Susmita <dubsy.susmila@epa.gov>;
Stahle, Susan <&tahie Susan@epa.gov>; Okoye, Winifred <Ckoye Winifred@epa.gov>

Subject: 2 RFS letters to be signed next week

Justin and David,

As you may know, OAR is planning to send out two RFS-related letters next week, contemporaneous
with the 2020 annual rule signing—one a response to counsel for a number of small refineries on
“vintage RINs” and the other a response toi ___________ Ex. 4 CBI Justin has seen the
vintage RIN letter a couple times before, and the Ex. 4 CBI |s fairly straightforward, but if
you have comments or would like additional time to review the letters, please let us know by COB on
Monday. David Harlow has also seen an earlier version of the vintage letter, but OTAQ will get his

signoff on the drafts of both letters before putting them in for signature. | have provided a brief

Ex. 4 CBI

The vintage RIN letter is a response to a number of small refineries who received small refinery
exemptions after the compliance deadline for 2018, but object to the form of relief they received. The
small refineries would like EPA to issue them current year RINs in place of simply refunding back to them
the RINs they used for compliance {(some of which had expired). The letter explains EPA’s view that a
small refinery exemption removes the need for a small refinery to comply with RFS standards, and
returning any RINs that have been retired is the appropriate result of those RINs no longer being needed
for compliance. The letter also includes a number of reasons why EPA believes giving small refineries
current year RINs in these circumstances would be inappropriate and inconsistent with Congressional
intent. The letter notes that we have given current year RINs to a small refinery following adverse
litigation on a small refinery exemption denial but concludes that is extraordinary relief limited to those
circumstances.

If you have any questions or comments, or need more time or background information, please let us
know.

David Orlin
U.S. EPA, Office of General Counsel
(202) 564-1222

I<EDIT 2019.12.12 Vintage RIN Letter.docx>
Ex. 4 CBI
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Message

From: Le, Madison [Le.Madison@epa.gov]

Sent: 12/16/2019 10:08:33 PM

To: Bunker, Byron [bunker.byron@epa.gov]; Nelson, Karen [nelson.karen@epa.gov]

CC: Cohen, Janet [cochen.janet@epa.gov]; Manners, Mary [manners.mary@epa.gov]; Hengst, Benjamin
[Hengst.Benjamin@epa.gov]; Caballero, Kathryn [Caballero.Kathryn@epa.gov]; McKenna, Chris
[McKenna.Chris@epa.gov]

Subject: RE: 2 RFS letters to be signed next week - comments from Justin

Attachments: EDIT 2019.12.12_Vintage RIN Letter.docx;i Ex. 4 CBI

From: Bunker, Byron <bunker.byron@epa.gov>

Sent: Monday, December 16, 2019 4:55 PM

To: Nelson, Karen <nelson.karen@epa.gov>

Cc: Cohen, Janet <cohen.janet@epa.gov>; Manners, Mary <manners.mary@epa.gov>; Hengst, Benjamin
<Hengst.Benjamin@epa.gov>; Le, Madison <Le.Madison@epa.gov>; Caballero, Kathryn <Caballero.Kathryn@epa.gov>
Subject: FW: 2 RFS letters to be sighed next week - comments from Justin

Hi Karen,

Please see the e-mail chain below and Sue’s suggested edits to address Justin’s comments. | have reviewed Justin’s
comments and believe that Sue’s suggestions work well. Can you please review, and assuming you concur, create final
versions of these documents which we can then send bag to Ben Hengst for hopefully final approval from OAR?

Thanks,

Byron

EEEEE EEEEEEEEEREEEEEEEEE XS]

Byron Bunker

Director Compliance Division

Office of Transportation and Alr Quality
Environmental Protection Agency

2000 Traverwood Drive

Ann Arbor, ME 48105

Bunker Byroniena. gov

Phone: {734} 214-4155
i EX. 6 Personal Privacy (PP)

EE R R R TR EEEEE R ISR R EEE RS L LS S 3

From: Stahle, Susan <5iashle Susan@ens. gow>

Sent: Monday, December 16, 2019 2:49 PM

To: Bunker, Byron <bunker.byron@epa.gov>

Cc: Hengst, Benjamin <Hengst. Benlamin@epa.gov>; Cohen, Janet <cohen janet@epa zoyv>; Orlin, David
<Orlin, David@epa.gov>; Dubey, Susmita <dubey.susmitai@ena.gov>

Subject: FW: 2 RFS letters to be signed next week - comments from Justin

Byron —

Attached are some minor comments from Justin on these letters. David Fotouhi had no further comments.

ED_005290_00006486-00001
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Ultimately, OGC is happy to defer to OAR on how you want to address these comments. In case it is helpful,
here are some suggestions.

Ex. 4 CBIl/ Ex.5 Deliberative Process

_To address Justin’s.comment on the vintage RIN letter, . Ex. 5 Deliherative Process.(DP)__________ *

Ex. 5 Deliberative Process (DP)

We hope that helps. We do not need to see these again and will leave them with you to move forward for
signature.

Thanks,

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Schwab, Justin <5chwab Justini@epa.gov>

Sent: Sunday, December 15, 2019 1:08 PM

To: Orlin, David <Crlin. David@ena gov>; Fotouhi, David <Fotoubl David@ena gou>

Cc¢: Srinivasan, Gautam <Syinivasan.Gautam®@epa.gov>; Dubey, Susmita <dubey.susmita®epa.gov>; Stahle, Susan
<Stahle Susan®epa.gov>; Okoye, Winifred <Ckove Winifred@epa. o>

Subject: RE: 2 RFS letters to be signed next week

Please find attached.

This is likely to be my last substantive engagement not just on RFS or Title Il but really across the board. David Fotouhi,
pending further announcement, should be the go-to person in OGC 10 for the time being.

From: Orlin, David <Orlin, David@ena. gov>

Sent: Thursday, December 12, 2019 1:52 PM

To: Schwab, Justin <5S¢hwab Justin®@ens, gov>; Fotouhi, David <Fotoubl David@eps, gov>

Cc: Srinivasan, Gautam <Srinivasan.Gautam@epa.gov>; Dubey, Susmita <dubsy susmita@epa.gov>; Stahle, Susan
<Stahie Susan@epa.gov>; Okoye, Winifred <Ckove Winifred@epa.pov>

Subject: 2 RFS letters to be signed next week

Justin and David,

ED_005290_00006486-00002
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As you may know, OAR is planning to send out two RFS-related letters next week, contemporaneous with the 2020
annual rule signing—one a response to counsel for a number of small refineries on “vintage RINs” and the other a
response td Ex. 4 CBI Justin has seen the vintage RIN letter a couple times before, and the
: Ex. 4 CBI letter is fairly straightforward, but if you have comments or would like additional time to review the
letters, please let us know by COB on Monday. David Harlow has also seen an earlier version of the vintage letter, but
OTAQ will get his signoff on the drafts of both letters before putting them in for signature. | have provided a brief

Ex. 4 CBI

The vintage RIN letter is a response to a number of small refineries who received small refinery exemptions after the
compliance deadline for 2018, but object to the form of relief they received. The small refineries would like EPA to issue
them current year RINs in place of simply refunding back to them the RINs they used for compliance {(some of which had
expired). The letter explains EPA’s view that a small refinery exemption removes the need for a small refinery to comply
with RFS standards, and returning any RINs that have been retired is the appropriate result of those RINs no longer being
needed for compliance. The letter also includes a number of reasons why EPA believes giving small refineries current
year RINs in these circumstances would be inappropriate and inconsistent with Congressional intent. The letter notes
that we have given current year RINs to a small refinery following adverse litigation on a small refinery exemption denial
but concludes that is extraordinary relief limited to those circumstances.

If you have any questions or comments, or need more time or background information, please let us know.

David Orlin
U.S. EPA, Office of General Counsel
(202) 564-1222

ED_005290_00006486-00003
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Message

From: Stahle, Susan [Stahle.Susan@epa.gov]

Sent: 12/16/2019 7:49:13 PM

To: Bunker, Byron [bunker.byron@epa.gov]

cC: Hengst, Benjamin [Hengst.Benjamin@epa.gov]; Cohen, Janet [cohen.janet@epa.gov]; Orlin, David
[Orlin.David@epa.gov]; Dubey, Susmita [dubey.susmita@epa.gov]

Subject: FW: 2 RFS letters to be signed next week - comments from Justin

Attachments: EDIT 2019.12.12_Vintage RIN Letter.docx;i Ex. 4 CBI

Byron —

Attached are some minor comments from Justin on these letters. David Fotouhi had no further comments.

Ultimately, OGC is happy to defer to OAR on how you want to address these comments. In case it is helpful,
here are some suggestions.

Ex. 4 CBIl/ Ex. 5 Deliberative Process

To address Justin’s comment on the vintage RIN letter, Ex. 5 Deliberative Process (DP)

Ex. 5 Deliberative Process (DP)

We hope that helps. We do not need to see these again and will leave them with you to move forward for
signature.

Thanks,

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Schwab, Justin <Schwab.Justin@epa.gov>

Sent: Sunday, December 15, 2019 1:08 PM

To: Orlin, David <Orlin.David@epa.gov>; Fotouhi, David <Fotouhi.David@epa.gov>

Cc: Srinivasan, Gautam <Srinivasan.Gautam®@epa.gov>; Dubey, Susmita <dubey.susmita@epa.gov>; Stahle, Susan
<Stahle.Susan@epa.gov>; Okoye, Winifred <Okoye. Winifred@epa.gov>

Subject: RE: 2 RFS letters to be signed next week

Please find attached.

Minor stylistic redline and one bubble asking for more expansion on the SRE letter; one area flagged for

expansion/clarification on theiex 4cai!
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This is likely to be my last substantive engagement not just on RFS or Title Il but really across the board. David Fotouhi,
pending further announcement, should be the go-to person in OGC 10 for the time being.

From: Orlin, David <Qrlin. David@epa.gov>

Sent: Thursday, December 12, 2019 1:52 PM

To: Schwab, Justin <Schwab Justiniena.gov>; Fotouhi, David <Fotouhi David@ena.gov>

Cc¢: Srinivasan, Gautam <Syinivasan.GaulamBepa.gov>; Dubey, Susmita <gdubsy.susmila®epa.gov>; Stahle, Susan
<Stahle Susan@epa.gov>; Okoye, Winifred <Ckove Windfred@epa.gov>

Subject: 2 RFS letters to be signed next week

Justin and David,

As you may know, OAR is planning to send out two RFS-related letters next week, contemporaneous with the 2020
annual rule signing—one a response to counsel for a number of small refineries on “vintage RINs” and the other a
response toi Ex. 4 CBI | Justin has seen the vintage RIN letter a couple times before, and the
Ex. 4 CBIl letter is fairly straightforward, but if you have comments or would like additional time to review the
letters, please let us know by COB on Monday. David Harlow has also seen an earlier version of the vintage letter, but
OTAQ will get his signoff on the drafts of both letters before putting them in for signature. | have provided a brief

Ex. 4 CBI

The vintage RIN letter is a response to a number of small refineries who received small refinery exemptions after the
compliance deadline for 2018, but object to the form of relief they received. The small refineries would like EPA to issue
them current year RINs in place of simply refunding back to them the RINs they used for compliance {(some of which had
expired). The letter explains EPA’s view that a small refinery exemption removes the need for a small refinery to comply
with RFS standards, and returning any RINs that have been retired is the appropriate result of those RINs no longer being
needed for compliance. The letter also includes a number of reasons why EPA believes giving small refineries current
year RINs in these circumstances would be inappropriate and inconsistent with Congressional intent. The letter notes
that we have given current year RINs to a small refinery following adverse litigation on a small refinery exemption denial
but concludes that is extraordinary relief limited to those circumstances.

If you have any questions or comments, or need more time or background information, please let us know.

David Orlin
U.S. EPA, Office of General Counsel
(202) 564-1222
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Message

From: Pugliese, Holly [pugliese.holly@epa.gov]
Sent: 6/24/2019 7:40:41 PM

To: Cohen, Janet [cohen.janet@epa.gov]
Subject: RE: SRE FOIA & pending inquiry status

Attachments: AX-18-000-3818_RFA draft response.docx; 18-000-3818.pdf; 19-000-2225.pdf; 18-000-4709.pdf; 19-000-5054
SRE.pdf; 19-000-4752 SRE.pdf

Hi Janet. By my count, | have 5 controls on SRE in my CMS box. Three are older and below is text of yours from a
previous email with your take on them. 5054 and 4752 are newer ones from late April that | believe | sent to you, but if
not they are attached here as well.

Let me know if you need anything else from me.

EEEEEEEEEEEEEEEE RS T T

Ex. 5 Deliberative Process (DP)

Holly Pugliese

Office of Transportation and Air Quality
US EPA

pugliese.holly@epa.gov

From: Cohen, Janet

Sent: Monday, June 24, 2019 3:18 PM

To: Meekins, Tanya <Meekins. Tanya@epa.gov>; Pugliese, Holly <pugliese.holly@epa.gov>; Nelson, Karen
<nelson.karen@epa.gov>; Garfinkle, Stacey <garfinkle.stacey@epa.gov>; Burch, Julia <Burch.Julia@epa.gov>
Cc: Hengst, Benjamin <Hengst.Benjamin@epa.gov>

Subject: SRE FOIA & pending inquiry status

All - m putting a discussion about status of pending FOIAs (and other controls or inquiries) on the agenda for
tomorrow’s club meeting. With several key players out this week we may not make much progress, but my goal is to get
as close as we can to a complete list of all pending inquiries, along with their status (including, if we're sitting on
something, what we’re waiting for). So I'm asking the rest of us to please search through your memory or files and share
what you know. | just checked sharepoint — there’s a FOIA list that indicates which are part of the RFA lawsuit, but
doesn’t say anything about the others. The most recent non-FOIA correspondence list was last updated in September,
2018.
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Thu Jan 25 09:28:40 EST 2018

CMS.OEX@epamail.epa.gov

FW: RFA letter on small refinery exemption

To: "cms.oex@domino.epamail.epa.gov” <cms.oex@domino.epamail.epa.gov>

From: Hope, Brian

Sent: Thursday, January 25, 2018 2:28:38 PM (UTC+00:00) Monrovia, Reykjavik
To: CMS.OEX

Subject: FW: RFA letter on small refinery exemption

From: Rachel Gantz [mailto:rgantz@ethanolrfa.org]

Sent: Wednesday, January 24, 2018 1:41 PM

To: Pruitt, Scott <Pruitt. Scott@epa.gov>

Cc: Argyropoulos, Paul <Argyropoulos.Paul@epa.gov>; Wehrum, Bill <Wehrum Bill@epa.gov>; Jackson, Ryan
<jackson.ryan@epa.gov>; Gunasekara, Mandy <Gunasekara.Mandy@epa.gov>

Subject: RFA letter on small refinery exemption

Administrator Pruitt,

On behalf of Renewable Fuels Association President and CEO Bob Dinneen, | would like to submit the attached letter on EPA’s small
refinery exemption under the RFS.

Thank you.

Rachel Gantz
Communications Director
Renewable Fuels Association
425 3" St., SW, Suite 1150
Washington, D.C. 20024
202-315-2453 (direct)

raantz@ethanolrfa.org

Twitter: racheldgantz
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RENEWABLE
FUELS
ASROCIATION

January 24, 2018

The Honorable Scott Pruitt

Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W., 1101A
Washington, DC 20460

Re: Small Refiner Exemptions
Dear Administrator Pruitt:

I am writing to express the Renewable Fuels Association’s concern regarding a
lack of transparency surrounding the Environmental Protection Agency’s (“EPA’s”)
implementation of the small refinery exemption in the Renewable Fuels Standard
(“RFS”) program. This lack of transparency is particularly disconcerting given that an
ill-conceived and unauthorized expansion of this exemption could destabilize the market
for renewable fuels and undermine Congress’s goals for the RFS program. 1 would also
like to express our concern with the market destabilizing impacts of EPA’s failure to
require non-exempt obligated parties to make up the volume of fuel that the exempt small
refiners would have otherwise provided in a given year.

EPA Criteria for Small Refiner Applications

As you know, when Congress enacted this program as part of the Energy Policy
Act of 2005, it provided a temporary exemption from RFS requirements to refineries if
they had a crude throughput of no more than 75,000 barrels of crude per day and could
that participation in the RFS program would lead to a “disproportionate economic
hardship.”! EPA evaluates these petitions on a case-by case basis, after consulting with
the Department of Energy, and allows small refiners to petition for an extension of their
exemption based on essentially the same showing. 40 CFR 80.1441(e)(2). Although EPA
has indicated that it has evaluated a dozen petitions for exemption for 2016, we are not
aware of any instance in which EPA has been willing to disclose any data about the total
number of petitions it received and granted for subsequent years, including 2018.>

EPA recently indicated that a Congressional directive to follow the Department of
Energy’s recommendations for exemptions “could impact how EPA evaluates small
refinery hardship petitions and the number and magnitude of exemptions granted.”™ It
would be disappointing, to say the least, if EPA now began to increase the number and
magnitude of exemptions granted, a decade after the program began. As the American

142 U.S.C. §8§ 7545(0)(1)K), (0)(9)(B).
282 Fed. Reg. 34,206, 34,244 (July 21, 2017).
3 82 Fed. Reg. 34,242 (July 21, 2017) (emphasis added).
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Petroleum Institute echoed in its recent comments, “refiners have had ample time to
adjust their businesses to operate under the burden of the RFS .

Although we understand that the number of small refinery petitions may increase
in light of the Tenth Circuit’s decision in Sinclair Wyoming Refining Co. v. EPA,’ EPA
has yet to give an indication of how it will adjust its perspective on reviewing and
processing such petitions. As EPA reevaluates its position of what constitutes a
“disproportionate economic hardship” to a small refinery, we hope that EPA will remain
true to its previous determination in the 2017 Final Rule that “obligated parties, including
small entities, are generally recovering the cost of acquiring the credits...necessary for
compliancGe with the RFS standards through higher sales prices of the petroleum products
they sell.”

EPA’s finding also accords with statements from the American Petroleum
Institute, which cautioned that exempt small refiners could unfairly reap windfall profits
from the selling of RIN's they no longer need.’

EPA also stated that it found that the RFS “standards will not have a significant
economic impact on a substantial number of small entities” — in fact, even when EPA
considered “the extreme scenario where a refiner obtained the RINs necessary for
compliance by purchasing separated RINs and did not recover any of the RIN costs
through higher prices for the petroleum products sold, the cost to sales ratio was 0.32%.7%

Although EPA has confirmed in its Response to Comments to the 2018 RVO
Final Rule that the Agency “is required to ensure that transportation fuel...contains the
applicable volumes of renewable fuel,” EPA remains silent on the criteria it will use to
evaluate small refinery hardship petitions and any appropriate changes to the renewable
volume obligations of non-exempt obligated parties.” RFA requests a productive
dialogue on this issue between EPA and the renewable fuels industry. The specific topics
we would propose include the following:

e  Whether and how the criteria to approve an exemption request that EPA described
in its Dec. 6, 2016 memorandum will be amended in light of the Sinclair Refining
decision;

* American Petroleum Institute, Comments Re: EPA-HQ-OAR-2017-0091 Proposed Rule: Renewable
Fuel Standard Program. Standards for 2018 and Biomass-based Diesel Volume for 2019 (Aug. 31,
2017) 2.

3 See 874 F.3d 1159, 1169-72 (Oct. 30, 2017) (amending opinion issued on August 15, 2017).

8 EPA, Renewable Fuel Standard Program — Standards for 2018 and Biomass-Based Diesel Volume for
2019: Response to Comments (Dec. 2016) 470,

7 American Petroleum Institute, supra note 5 (“To the extent that the costs of complying with the RFS
program are included in the market value of products sold then an exempt party not subject to the same
costs as their competitors is not avoiding a hardship, but rather is being provided with a windfall.”).

8 1d.

® EPA, Renewable Fuel Standard Program — Standards for 2018 and Biomass-Based Diesel Volume for
2019: Response to Comments, (Dec. 2017) 216.
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e  Whether and to what circumstances EPA would consider departing from the
Department of Energy’s recommendation on a particular exemption request;

e  Whether the Agency will confirm that any economic hardship asserted must be a
direct result of RFS obligations and not general business factors that may impede
a refinery’s profitability;

e  Whether EPA’s Dec. 6, 2016 memorandum outlining financial and other
information to be submitted as part of a small refinery exemption request will be
updated in light of the recent developments described above; !

e When EPA will publicly disclose, on an ongoing basis, the number of small
refinery exemptions granted in 2016, 2017 and subsequent years, and whether
each of those small refinery volume reductions were accounted for in that year’s
or the subsequent year’s applicable percentages;

e The number of pending small refinery hardship exemptions that are pending
before EPA for 2018;

e The total capacity represented by small refineries with pending hardship
exemption requests in 2018; and

e  When and how EPA intends to communicate any changes in policy to small
refiners, the renewable fuels industry, or other regulated parties.

Timing of Small Refiner Exemption Determinations

In the absence of clear guidance from EPA on whether or how it will now
reinterpret “disproportionate economic hardship” and how it will factor in DOE
recommendations, RFA is concerned that virtually any refiner with crude throughput of
less than 75,000 barrels of crude per day could be granted the small refiner exemption --
roughly 10 percent of all domestic refining capacity.!! To avoid such a market
destabilizing scenario, EPA has to ensure that its review of exemption petitions remains
discerning and that non-exempt obligated parties make up for any lost volumes of
renewable fuels the exempt small refiners would have otherwise provided. Yet EPA has
indicated in its 2018 RVO Final Rule that it will not adjust percentage standards for 2018
to account for any small refinery exemptions that are approved after the Final Rule,

10 Memorandum from Byron Bunker, U.S. EPA, Office of Air and Radiation, Financial and Other
Information to Be Submitted with 2016 RFS Small Refinery Hardship Exemption Requests (Dec. 6,
2016).

11 See 46 C.F.R. § 80.1405(c) (amount of fuel projected to be produced by exempt small refineries and
small refiners is 11.9 percent (gasoline) and 15.2 percent (diesel); see also U.S. Energy Information
Administration, Annual Refinery Report, figure 1 (June 21, 2017) (implying total capacity of small
refineries is 9.9 percent).
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meaning that any volumes attributable to exempt small refineries will effectively
disappear from the RFS program in 2018.12

The net effect of the Agency’s position, if numerous exemptions are granted,
would be to reduce the volumetric RFS mandates outside of the public rulemaking
process for establishing renewable volume obligations (RVOs). Refiners would still be
complying with the fixed percentages in the Final Rule, but because fewer refiners would
be complying, the total volumes of renewable fuels actually blended would drop below
required levels. The renewable fuels industry is concerned that EPA’s decision to not
adjust percentage standards to account for any small refinery exemptions that are
approved after an RVO Final Rule hinders its obligation to ensure that transportation fuel
contains the required volumes of renewable fuel. As EPA acknowledged in its Response
to Comments to the 2018 Final Rule, “CAA section 211(0)(3}B)(i) requires that the
percentage standards established by EPA ensure that the volume requirements are met.”!?

RFA has identified two possible solutions that would enable EPA to provide the
certainty of a single annual percentage standard while also responding to its obligation to
consider exemption requests. First, EPA could establish an annual cut-off date for the
processing of any small refinery exemption petition to ensure that the agency has
adequate time to take such exemptions into account in setting the annual percentage
standards. If EPA is going to require non-exempt obligated parties to make up the
volume of fuel that exempt small refineries would have otherwise provided in a given
year only where the agency has sufficient time to reflect that exemption in the annual
percentage standards, a small refiner should submit its exemption petition for the
following calendar year no fewer than 90 days before EPA promulgates its Final Rule in
November of each year (i.e, before July 1% of each year). Small refiner hardship petitions
that EPA does not receive by July 1* should be considered eligible for an exemption only
for the RVOs of the calendar year after the following year. Although exemption
“petitions may be filed at any time ... EPA has discretion to determine the length of any
exemption that may be granted in response.”'* The statute requires EPA to act on the
petition within 90 days of receipt, but the statute is silent on when the hardship
exemption, if granted, must begin or end.!®> This change in the processing of exemption
petitions would allow EPA to account for gasoline and diesel from exempt small
refineries when the exemption petition is submitted well after the RVOs and percentage
standards for a given year have been finalized.

Second, as an alternative, EPA could continue granting hardship exemptions in
the year that they are received but “true up” the percentage standards in the subsequent
calendar year. This would require adjusting a given year’s calculation to subtract the
gasoline and diesel volumes produced by exempted small refineries in the prior year, if
the small refiner submitted a hardship petition after EPA finalized previous year’s RVO
rule and those exempt small refiner volumes were thus not reflected in EPA’s formula

12 82 Fed. Reg, 58,486, 58,523 (Dec. 12, 2017).
B EPA, supra note 9.

1475 Fed. Reg. 14,670, 14,736 (Mar. 26, 2010).
1542 US.C. § 7545(0)(9)(B).
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calculating the previous year’s percentage standards. EPA has sufficient statutory
authority to make this change because the statute does not dictate the formula EPA must
use to determine the applicable percentage. Doing so would also help ensure the RFS’s
volume obligations are being met and would therefore comply with Congressional
intent. !

The renewable fuels industry and obligated parties deserve greater clarity on the
criteria EPA will apply to small refinery petitions going forward. We appreciate your
previous statements in support of the continued success of the RFS program, and we look
forward to working with you to address this important issue.

Sincerely,

“

Bob Dinneen
President & CEO

1642 U.S.C. § 7545(0)(3)(B)(i) (stating that the Administrator shall determine an applicable percentage for
the following calendar year that “ensures that the requirements [of the volume obligations in the Act] are
met.”).
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Thu Feb 22 13:07:23 EST 2018

CMS.OEX@epamail.epa.gov

FW: Small Refinery Hardship Under the Renewable Fuel Standard

To: "cms.oex@domino.epamail.epa.gov” <cms.oex@domino.epamail.epa.gov>

From: Hope, Brian

Sent: Thursday, February 22, 2018 6:07:22 PM (UTC+00:00) Monrovia, Reykjavik
To: CMS.OEX

Subject: FW: Small Refinery Hardship Under the Renewable Fuel Standard

From: Johnson Koch, LeAnn M. (Perkins Coie) [mailto:LeAnnJohnson@perkinscoie.com]

Sent: Wednesday, February 21, 2018 7:20 PM

To: Pruitt, Scott <Pruitt. Scott@epa.gov>; Wehrum, Bill <Wehrum Bill@epa.gov>

Cc: Gunasekara, Mandy <Gunasekara.Mandy@epa.gov>; Dominguez, Alexander <dominguez.alexander@epa.gov>
Subject: Small Refinery Hardship Under the Renewable Fuel Standard

Dear Administrator Pruitt and Assistant Administrator Wehrum:

Attached is a letter from the Small Refiners Coalition concerning small refinery hardship relief under the Renewable Fuel Standard,
responding to letters from the Renewable Fuels Association and the American Petroleum Institute.

Thank you for your consideration of SRC’s views.

LeAnn Johnson Koch, on behalf of the Small Refiners Coalition

LeAnn Johnson Koch| Perkins Coie LLP
202 5548208 (oifiee)

202.283.8152 Imobile}
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PERKINS COIE

LEANN JoHNSON KocH
LEANNJOHNSONE)PERKINSCOIE .COM
D. +1.2026546209

February 21, 2018 F. +1202654 9943

VIA ELECTRONIC AND U.S. MAIL

The Honorable Scott Pruitt

Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW._, 1101A
Washington, DC 20460

The Honorable William Wehrum
Assistant Administrator

Office of Air and Radiation

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW_ 1101A
Washington, DC 20460

Re:  Small Refinery Hardship Under the Renewable Fuel Standard (“RFS”)
Dear Administrator Pruitt and Assistant Administrator Wehrum:

I am writing on behalf of the Small Refiners Coalition (“Coalition”) regarding the
Renewable Fuels Association’s (“RFA”) January 24, 2018! and API’s February 12, 20182 letters
concerning small refinery hardship under the RFS.

The Department of Energy, in a 2011 report for Congress, performed a detailed analysis
of how the RFS program would evolve over time and cause harm to small refineries.® As
explained in the DOE study, small refinery hardship is caused by the increasing renewable fuel
volume mandates (blendwall), the resulting increase in the price of RINs, and the inability of
small refineries to position themselves to avoid the harm due to their lack of vertical integration,
lack of market power, and capital constraints. Therefore, small refinery harm was expected to

! Letter from Renewable Fuels Association to Scott Pruitt, Administrator, U.S. EPA (Jan. 24, 2018)
(http://www.cthanolrfa.org/wp-content/uploads/2018/01/EPAsmallrefinerletterjanuary24-1.pdf).

2 Letter from American Petroleum Institute to William Wehrum, Assistant Administrator, U.S. EPA (Feb. 12, 2018)
(http://www.api.org/~/media/Files/News/Letters-Comments/2017/API-Letter-2-12-18 pdf).

3U.S. Department of Energy, Small Refinery Exemption Study: An Investigation Into Disproportionate Economic
Hardship (201 1)(“DOE study”)(https://www.epa.gov/sites/production/files/2016-12/documents/small-refinery-
exempt-study.pdf).
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grow worse over time, not diminish, as the volume mandates increased. As explained in the
study:

The response to the RFS2 requirements depends in large measure on the size and scope
of the operations of individual companies. Large integrated refiners can more easily
obtain financing for blending facilities, generate options, accommodate their needs
efficiently and shift emphasis from one sector to another as opportunities indicate. For
example, over the past couple of years, compliance strategies for larger companies
included engaging in joint ventures with ethanol producers, investing in companies in the
renewable sector, or conducting research on renewable fuels. As a result, RFS2
compliance costs for the larger refiner may be a small part of overall operating costs.

Small companies are more limited in their options. They face a number of challenges and
access to capital is generally limited or not available. Even when capital is available, they
may have to choose between making substantial investments in blending and investing in
other needed facilities to improve operating efficiencies to remain competitive.*

As predicted in the DOE Study, large integrated refiners have positioned themselves to respond
to the increasing volume mandates by entering into joint ventures with biofuels producers and
through their control of blending and retail. Fifty percent of retail outlets sell fuel under the
brand of one of the 15 largest refiner-suppliers through supply agreements.> These entities
secure RINs because of the large amount of blending and retail they control. While RFA and
API contend that small refineries “have had ample time to adjust their businesses to operate
under the burden of the RFS,” small refineries would have to enter new business areas in other
geographic areas to displace established, well-funded, long time market players from the
wholesale and retail markets they control. This is not easily, cheaply or quickly accomplished
and requires changing how these businesses operate.

More fundamentally, small refiners were never expected to make capital investments to
avoid the harm caused by high-priced RINs. As EPA explained in the 2007 rulemaking,
“obligated parties [would] be able to fulfill their renewable fuel obligation without having to
make capital investments” and “sufficient RINs [would] be available and at reasonable prices.”®
These were the assumptions that were the foundation for EPA’s SBREFA analysis and EPA’s
conclusion that small refineries would not be harmed.” But the RIN market has not operated as

4+ DOE Study at 23.

3 hitp://www.convenience.org/Y ourBusiness/FuelsReports/GasPrices_2013/Pages/WhoSellsGas.aspx

¢ Regulation of Fuels and Fuel Additives: Renewable Fuel Standard Program, 72 Fed. Reg. 23900, 23926 (May 1,
2007).

7“We have concluded that the final RFS rule will not have a significant impact on a substantial number of small
entitics. We based this conclusion on several criteria. First, the industry is expected to be overcomplying by a wide

138664223.1
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EPA intended. RIN prices have increased by 4-5000%, exempt distributor/retailer chains have
retained windfall RIN revenues rather than investing in renewable fuel blending, retailers are
“fuel agnostic” and unmotivated to sell higher ethanol blends,® the RIN market has experienced
unprecedented fraud, and distributor/retailers are lining their pockets instead of passing along
RIN value to encourage E15/E85 use.® Therefore, the market conditions are much worse than
DOE expected when it concluded that small refineries could be significantly harmed.

Although they were not expected to do so, most small refineries have made investments
to blend renewable fuel, but their investments have been displaced by exempt distributor/
retailers. With the increase in the price of RINs since 2013, large distributor/retailers have made
investments in blending in close proximity to small refinery racks, and then refused to buy
blended fuel. The small refineries lost both their investments in rack blending and the RINs they
had been generating for compliance. These examples are described in small refinery hardship
petitions submitted to EPA. In addition, a now common practice in the industry is the capture of
RIN value by large distributor/retailer chains by requiring discounts on the wholesale price of
transportation fuel tied to the value of the RIN on the date of the sale. In requests for proposal
and contracts with distributor/retailers provided to EPA through the hardship petition process,
small refineries have demonstrated that even when they are able to make investments in
renewable fuel blending, they cannot retain the RIN or the value of the RIN to reduce their RFS
burden because of their lack of vertical integration (retail) and lack of market power.

API, citing an EPA study, ' contends that small refineries are not harmed by high RIN
prices because large and small refineries are largely able to pass through their RIN costs. But the
EPA study cited by API did not look at small refineries; it looked only at “merchant refineries.”
As the DOE study explained, “the degree to which the costs burdening small refineries will be
passed through to the market depends on many factors, including the market power and relative
cost level of a small refinery relative to other market participants.”!! Therefore, the ability of a
small refinery to pass through its RIN costs will depend on the unique facts of the small refinery,
its cost level and its market power. These factors are properly assessed through the small
refinery hardship petition process.

margin independent of the standard, thus causing compliance costs to be minimal.” Regulatory Impact Analysis:
Renewable Fuel Standard Program, page 336-337, April 2007.

8 Letter from David Masuret, Senior Vice President of Petroleum Supply and Operations, and Matthew Durand,
Manager of Government Affairs and Public Policy, Office of the General Counsel, Cumberland Farms, to Gina
McCarthy, Administrator, U.S. Environmental Protection Agency 9 (Nov. 2, 2016) (available at EPA-HQ-OAR-
2016-0544-0055).

° Renewable Fuel Standard Program: Standards for 2014, 2015, and 2016 and Biomass-Based Diesel Volume for
2017, 80 Fed. Reg. 77420, 77482-83 (Dec. 14, 2015).

10 <A Preliminary Assessment of RIN Market Dynamics, RIN Prices, and Their Effect,” Dallas Burkholder, Office
of Transportation and Air Quality, US EPA. May 14, 2015.

Y DOE Study at 22-23.
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But EPA’s study on RIN cost pass-through suffers from other infirmities. The study
failed to explain how a merchant refiner can recover its RIN cost when competing at the rack
with “a blender that does not have an RVO, 1.e., a gasoline marketer, or . . . a refiner who blends
in excess of its RVO.”'? In contrast to EPA’s conclusion, DOE concluded that, after
consideration of the ethanol margin and tax credits, the refiner that blends in excess of its RVO
and the gasoline marketer would have a significant cost advantage over the merchant refiner at
the rack.!® Unlike DOE’s study, EPA’s study failed to explain how, in the intensely competitive
transportation fuel market, a merchant refiner could pass through its higher RIN cost when its
rack competition has little or no RIN cost to pass through, any more than a refiner would have
the ability to pass through higher labor or utility costs. Either the merchant refiner does not
recover all of its RIN costs or the gasoline marketer and RIN-long refiner are recovering a cost
they did not incur, either of which hurts the competitive position of the merchant refinery.

RFA and API express concerns that increasing the number and magnitude of small
refinery hardship exemptions could destabilize the program or cause RIN market disruptions, but
their worries are misplaced. First, as API acknowledges, its members have, through capital
investments, taken steps to reduce their RFS burden. Therefore, small refineries owned by large
integrated refiners are unlikely to apply for relief or receive it based on the findings in the DOE
study. Small refineries not owned by large integrated companies produce less than 7.4% of the
national transportation fuel volume and, to address RFA’s particular concern, small refineries
disproportionately produce diesel fuel, not gasoline. In fairness, EPA could address RFA’s and
APT’s concern, in part, by timely deciding hardship petitions. If hardship petitions were decided
90 days after submission, the exemptions would occur throughout the year and not all at once on
the eve of the compliance deadline.

RFA also expresses concerns about a lack of transparency in the hardship petition
process. However, the standard applied to small refinery hardship petitioners is already public.
It is described in detail in the DOE study. The 10" Circuit Court of Appeals reminded EPA that
hardship relief does not require a demonstration that compliance with the RFS will cause an
existential threat to the small refinery, and that the hardship standard is intended to measure the
disproportionate regulatory burden and not whether the refinery can absorb the disproportionate
regulatory burden and remain profitable.!* The Coalition does not oppose EPA releasing the
aggregated volume of exempted fuel, but does not support releasing the identity of refineries
applying for or receiving hardship relief.

2 DOE Study at B-5.

B1d.

1 Sinclair Refining Co. v. U.S. Environmental Protection Agency, No. 16-9532 (10th Cir. Aug. 15, 2017) (available
at https://www.cal0.uscourts.gov/opinions/16/16-9532 pdf).
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RFA is an aggressive advocate for the ethanol industry. It opposes lowering the
nationwide volume mandates, opposes state wavier petitions, opposes granting relief to
Philadelphia Energy Solutions in the pending bankruptcy proceeding, opposes moving the point
of obligation downstream to those that control the blending, and now opposes small refinery
hardship relief. EPA should be circumspect when weighing RFA’s interests against the interests
of all other stakeholders. The program is not working as Congress or EPA intended, and causing
additional harm to small refineries in an effort to force more ethanol into the market is not the
solution.

The Coalition supports RFS reform that would put small refineries back on a level
playing field with the APT members. EPA, RFA, API, the small refineries, and other interested
parties should be working together to reform the RFS to achieve the goals of the program
without causing harm to critical energy infrastructure and important American jobs. Until then,
EPA should grant hardship relief to small refineries as Congress intended for all of the reasons
described in the DOE Study.

Very truly yours,
ol

{5

LeAnn] ohﬁéon Koch

cc (via electronic mail only): Mandy Gunasekara, EPA
Members of the Coalition'”

15 Alon Refining Krotz Springs, Inc.; American Refining Group, Inc.; Calumet Specialty Products Partners, L.P.;
Lion Oil Company; Ergon Refining, Inc.; Ergon-West Virginia, Inc.; Hunt Refining Company; Placid Refining
Company LLC; U.S. Oil & Refining Co.; Par Hawaii Refining, LLC and Wyoming Refining Company.
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Message

From: Nelson, Karen [nelson.karen@epa.gov]
Sent: 10/1/2019 8:38:12 PM

To: Cohen, Janet [cohen.janet@epa.gov]
Subject: RE: DPP & CBI: No new vintage RINs letter

Got it. Making that change, and I'll send it on to Sue and CC you on that transmission.

Thanks Janet!
-Karen

From: Cohen, Janet <cohen.janet@epa.gov>

Sent: Tuesday, October 1, 2019 4:35 PM

To: Nelson, Karen <nelson.karen@epa.gov>
Subject: RE: DPP & CBI: No new vintage RINs letter

Yes, Appendix A and Attachment A are too much the same to distinguish and that did create confusion. Let’s just call
ours an attachment. Since there’s only one we don’t need to add the “A”

Another try:

Ex. 5 Deliberative Process (DP)

From: Nelson, Karen <nglson.karen@epa. gov>
Sent: Tuesday, October 01, 2019 4:29 PM

To: Cohen, Janet <;ghendanst@ena. gov>

Subject: RE: DPP & CBI: No new vintage RINs letter

Ex. 5 Deliberative Process (DP)

From: Cohen, Janet <gghen.lanst@epa.gov>

Sent: Tuesday, October 1, 2019 4:22 PM

To: Nelson, Karen <nabsonkareni@epa.gov>
Subject: RE: DPP & CBI: No new vintage RINs letter

I looked for that before deleting. it’s in the first paragraph! On reread, | guess you were referring to her Appendix A, not
ours. So how about this?

Ex. 5 Deliberative Process (DP)
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Ex. 5 Deliberative Process (DP)

From: Nelson, Karen <nalson.karen@epa.gov>
Sent: Tuesday, October 01, 2019 4:05 PM

To: Cohen, Janet <ighenjanet@ena. gov>

Subject: RE: DPP & CBI: No new vintage RINs letter

Actually, I noticed the deletion of the introduction to the attached list of refineries in the body of the letter without
introducing it in the body somewhere else, would you have a moment to discuss this edit? | think it may be important to
mention the attachment in the body, as opposed to only mentioning it in the footnote. But I'm interested in your
thoughts.

Are you still in the office right now? Or should | call you {and at which number?)

Thanks!
-karen

From: Cohen, Janet <¢ohen jansti@epa.gov>

Sent: Tuesday, October 1, 2019 3:56 PM

To: Nelson, Karen <nalsonkaren@epa.gov>; Stahle, Susan <Stahle Susan@epa.pov>
Subject: RE: DPP & CBI: No new vintage RINs letter

A couple of more little editorial edits from me. —j. -

From: Nelson, Karen <nslson karen@ena gov>
Sent: Tuesday, October 01, 2019 10:11 AM

To: Stahle, Susan <Sighie. Susan@epa.gov>

Cc: Cohen, Janet <¢ohen janst@ana, gov>
Subject: DPP & CBI: No new vintage RINs letter

Hi Sue!
Here's the newest draft of that letter.
Thank you for your time.

Sincerely,

Karen Nelson
Compliance Division
(734) 214-4657

Ex. 5 Deliberative Process (DP)
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Do not release without review. This email and any attached documents may contain information claimed as CBI,
confidential attorney-client communications, privileged attorney work product, and/or privileged and confidential
deliberative process material.

ED_005290_00006562-00003



EPA-HQ-2018-007467

Message

From: Bunker, Byron [bunker.byron@epa.gov]

Sent: 6/18/2019 5:01:04 PM

To: Stahle, Susan [Stahle.Susan@epa.gov]; Cohen, Janet [cohen.janet@epa.gov]

cC: Dubey, Susmita [dubey.susmita@epa.gov]; Hengst, Benjamin [Hengst.Benjamin@epa.gov]
Subject: RELEx4CBI litigation - response to mediator regarding potential for settling this case

have edits), we will get it to Chris to send to Bill.
Thanks,
Byron

*¥EEX Draft Note ****
Bill,

Ex. 5 Deliberative Process (DP)

Thanks,

Byron

EEEEEEREEEEEEEEEEESEEE S EEE]

Byron Bunker
Director Compliance Division
Office of Transportation and Air Quality
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Environmental Protection Agency
2000 Traverwood Drive

Ann Arbor, MI 48105
Bunker.Byron@epa.gov

Phone: (734) 214-4155

! Ex. 6 Personal Privacy (PP)
s 2 ok ko o ok sk oskook Ak ke ok ke e 3 sk ok koo dkook ok e ok kol ksl ok ok

From: Stahle, Susan

Sent: Monday, June 17, 2018 5:33 PM

To: Bunker, Byron <bunker.byron@epa.gov>; Cohen, Janet <cohen.janet@epa.gov>

Cc: Dubey, Susmita <dubey.susmita@epa.gov>; Hengst, Benjamin <Hengst.Benjamin@epa.gov>

Thanks Byron. Why don't we talk tomorrow either during our small refinery call or the weekly fuels meeting
about what to include in the note.

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Bunker, Byron

Sent: Monday, June 17, 2019 5:26 PM

To: Cohen, Janet <gohenianst@epa.gov>; Stahle, Susan <Stghle Susan@epa.gov>

Cc: Dubey, Susmita <dubey.susmitaiena.gov>; Hengst, Benjamin <Hengst Beniamin®@epa.gov>

Thanks Sue.
| think we will need to get Chris’s and Bill's concurrence, but my view is the same as Janet’s.

| would suggest that we draft a note that summarizes the situation and our position. We can then send that to Chris and
subsequently Bill for their concurrence.

Here is the summary as | see it.

Ex. 5 Deliberative Process (DP)

Thanks,

Byron

EEEEEEEEEEEEEEEE RS EEEEEE S

Byron Bunker
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Director Compliance Division

Office of Transportation and Air Quality
Environmental Protection Agency

2000 Traverwood Drive

Ann Arbor, M1 48105

Bunker Byron®@epa gov

Phone: (734) 214-4155

i
i Ex. 6 Personal Privacy (PP) |
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From: Cohen, Janet

Sent: Monday, June 17, 2019 3:53 PM

To: Stahle, Susan <Siahle Susan@eps.gov>; Bunker, Byron <bunker.byron@iepa gov>

Cc: Dubey, Susmita <dubey.susmita@epa.zov>; Hengst, Benjamin <Hengst. Benlamin@epa.pow>

Ex. 5 Deliberative Process (DP)

- J. -

From: Stahle, Susan

Sent: Monday, June 17, 2019 3:46 PM

To: Bunker, Byron <bunker.byron@epa.goy>; Cohen, Janet <cohen.ianet@epa, gov>

Cc: Dubey, Susmita <gubsy.susmita@epa.gov>; Hengst, Benjamin <Hsngst Beniamin®@epa.gov>

Hi -

Ex. 5 Deliberative Process (DP) / Attorney-Client Privilege / Attorney Work Product
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Ex. 5 Deliberative Process (DP) / Attorney-Client Privilege / Attorney Work Product

Please let me know if you have any questions.
Thanks,

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272
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Message

From: Stahle, Susan [Stahle.Susan@epa.gov]

Sent: 6/6/2019 8:56:54 PM

To: Parsons, Nick [Parsons.Nick@epa.gov]

cC: Nelson, Karen [nelson.karen@epa.gov]; Cohen, Janet [cohen.janet@epa.gov]
Subject: Ex. 4 CBIEIitigation - question on what RINs we gave back to them

Attachments: _Ex-4°5'5Petition for Review - 5.23.19 [UNDER SEAL] (2).PDF

Hi -

2017 petition (attached to the petition for review attached above)?

Ex. 5 Deliberative Process (DP) / Attorney Work Product

Thanks,

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272
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Message

From: Pugliese, Holly [pugliese.holly@epa.gov]

Sent: 4/1/2019 3:11:40 PM

To: Cohen, Janet [cohen.janet@epa.gov]

Subject: RE: Loebsack response letter re: small refinery exemption

Attachments: 18-000-8567 small refinery exemptions process.pdf

Ok thanks. And here is the incoming. The list is getting shorter if that makes you feel any better ;0

Holly Pugliese

Office of Transportation and Air Quality
US EPA

pugliese.holly@epa.gov

From: Cohen, Janet

Sent: Monday, April 01, 2019 11:09 AM

To: Pugliese, Holly <pugliese.holly@epa.gov>

Subject: RE: Loebsack response letter re: small refinery exemption

Thanks Holly. | told Ben I'd work on this today. Ex. 5§ Deliberative Process (DP)

Ex. 5 Deliberative Process (DP)

- J. -

From: Pugliese, Holly

Sent: Monday, April 01, 2019 11:07 AM

To: Cohen, Janet <¢cohenjanat@epa. gov>

Subject: FW: Loebsack response letter re: small refinery exemption

Hi Janet. This is the last | saw on the this. It's not clear to me who should make the call on the change that Ryland
wanted and if then it's ready to move forward. Let me know what you think please.

Holly Pugliese

Office of Transportation and Air Quality
US EPA

sugliese holly@epa.gov

From: Li, Ryland {Shengzhi)

Sent: Tuesday, March 05, 2019 12:45 PM

To: Stahle, Susan <Stabile. Susan®@epa.gov>; Meekins, Tanya <Msekins Tanya@snpa.gov>; Cohen, Janet
<cohenjanet@ena.gov>; Machiele, Paul <machiele. paul@ena.gov>; Pugliese, Holly <pugliese. holly@eps.gov>
Cc: Hengst, Benjamin <Hengst.Benlamin@epa.gov>

Subject: RE: Loebsack response letter re: small refinery exemption

Thanks Sue! Ex. 5 Deliberative Process (DP) / Attorney-Client Privilege / Attorney Work Product

Ex. 5 Deliberative Process (DP) / Attorney-Client Privilege / Attorney Work Product
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Ex. 5 Deliberative Process (DP) / Attorney-Client Privilege / Attorney Work Product

Regards,
Ryland

Ryland (Shengzhi} Li

Attorney-Adviser

U.S. Environmental Protection Agency

Office of General Counsel, Air and Radiation Law Office

tel: (202) 564-6787 | em: li.ryland@epa.gov | desk: WIC-N 7409G

mail: USEPA (2344A), 1200 Pennsylvania Ave. NW, Washington, DC 20460

From: Stahle, Susan

Sent: Tuesday, March 5, 2019 9:51 AM

To: Meekins, Tanya <Mgekins. Tanya@epa.gov>; Cohen, Janet <cohen.ianet@epa.gov>; Machiele, Paul
<machiele.paul@epa.gov>; Pugliese, Holly <pugliese holly@epa. gow>

Cc: Hengst, Benjamin <Hengst. Baniamini@apa.gov>; Li, Ryland (Shengzhi) <LiByland@epa. gov>
Subject: RE: Loebsack response letter re: small refinery exemption

Here are my edits/comments. | Ex. 5 Deliberative Process (DP)
Ex. 5 Deliberative Process (DP)

I think this letter could use another good once-over by someone before sending out.

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Meekins, Tanya

Sent: Tuesday, March 5, 2019 8:41 AM

To: Cohen, Janet <cohen.janet®@epa. gov>; Machiele, Paul <machisle.paul@epa.gov>; Pugliese, Holly
<pughiese hollv@ spa gov>

Cc: Hengst, Benjamin <Hengst.Benlamin@epa.gov>; Stahle, Susan <Sizhie Susan@epa.gov>
Subject: RE: Loebsack response letter re: small refinery exemption

ED_005290_00006753-00002
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Hi Janet,

| thought we had already gotten BW ok on this, but I'll chat with Ben this morning.

From: Cohen, Janet

Sent: Tuesday, March 5, 2019 7:00 AM

To: Machiele, Paul <machisle.pauli@epa.gov>; Meekins, Tanya <Mseekins Tanva@epa.gov>; Pugliese, Holly
<pugliese holly@ ena.gov>

Cc: Hengst, Benjamin <Hengst.Benjamin@epa.gov>; Stahle, Susan <Stahie Susan@epa.gow>

Subject: RE: Loebsack response letter re: small refinery exemption

Thanks Paul. | like that. Will remove for final version but | still think we need ok from BW before we can send these
out. —j. -

From: Machiele, Paul

Sent: Monday, March 04, 2019 11:01 PM

To: Cohen, lanet <cohen.janet@epa. gov>; Meekins, Tanya <Meekins. Tanva@epa.goy>; Pugliese, Holly
<pughiese hollv@ spa gov>

Cc: Hengst, Benjamin <Hengst.Benlamin@epa.gov>; Stahle, Susan <Sizhie Susan@epa.gov>

Subject: RE: Loebsack response letter re: small refinery exemption

Ex. 5 Deliberative Process (DP)

Paul

From: Cohen, Janet

Sent: Monday, March 04, 2019 5:40 PM

To: Meekins, Tanya <Meekins. Tanva@epa.gov>; Pugliese, Holly <pugliese holivi@ena.gov>

Cc: Hengst, Benjamin <Hengst. Benjamin@epa.gov>; Machiele, Paul <machisle paul@epa.pov>; Stahle, Susan
<StahlsSusan@epa.gov>

Subject: RE: Loebsack response letter re: small refinery exemption

Tanya,
Not quite yet: Ex. 5 Deliberative Process (DP)

Ex. 5 Deliberative Process (DP)

From: Meekins, Tanya

Sent: Monday, March 04, 2019 3:47 PM

To: Cohen, Janet <cophen.lanet@epa. zov>; Pugliese, Holly <pugliese hollv@spa.goy>
Cc: Hengst, Benjamin <Hengst.Benlamin@epa. gov>

Subject: Loebsack response letter re: small refinery exemption

Hi Holly/Janet

Can we get Byron’s approval on this response?

ED_005290_00006753-00003
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From: Stahle, Susan

Sent: Thursday, February 28, 2019 11:25 AM

To: Pugliese, Holly <pugliese hollyi@epa.gov>; Cohen, Janet <cohen.ianetfepa.gov>; Hengst, Benjamin
<Hengst.Beniamin@epa.gov>

Cc: Meekins, Tanya <Meekins.Tanya@epa.gov>; Graham, Cheryl <Graham. Chervi@epa.gov>
Subject: RE: FYI - letter re: small refinery exemption

I agree that the incoming letter — a notice of intent to sue (NOI) — does not match the draft response. These
are two separate matters. Seems we need to match the draft response with the correct incoming letter before
proceeding.

Ex. 5 Deliberative Process (DP)

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Pugliese, Holly

Sent: Thursday, February 28, 2019 11:12 AM

To: Cohen, lanet <cohen.lanet@epa. gov>; Hengst, Benjamin <Hengst. Berdamin@epa, gov>
Cc: Meekins, Tanya <Meskins. Tanya@epa.gov>; Stahle, Susan <Siahle Susan@epa.gov>
Subject: RE: FYI - letter re: small refinery exemption

Thanks Janet. I've added the incoming and draft response for Sue’s FYL.

Holly Pugliese

Office of Transportation and Air Quality
US EPA

sughiese holbvilena eny

From: Cohen, Janet

Sent: Thursday, February 28, 2019 11:10 AM

To: Pugliese, Holly <guglisse. hollv@epa.gov>; Hengst, Benjamin <Hengst.Benlamin@epa.gov>
Cc: Meekins, Tanya <Meeckins. Tanya@epa.zov>; Stahle, Susan <Stahlg Susan@epa goe>
Subject: RE: FYI - letter re: small refinery exemption

Thanks Holly. | commented previously that | believe this one should be de-controlled. The incoming is a notice of intent
to sue. Itis thus a legal/procedural notification directed to the Agency rather than an inquiry or comment on Agency
policy. | do not know whether OGC responds in any way to such notices of intent but certainly any follow would not
come from OAR. The response you attached to the note was intended to go with a different incoming letter. Adding
Sue to distribution. —]. -
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From: Pugliese, Holly

Sent: Thursday, February 28, 2019 9:35 AM

To: Cohen, lanet <cohen.janst®@epa. gov>; Hengst, Benjamin <Hengst. Beniamin@®epa, gov>
Cc: Meekins, Tanya <Meskins Tanva@epa.gov>

Subject: FW: FYI - letter re: small refinery exemption

Hi Ben and Janet. Tanya is asking for an update on this particular hardship control. Attached is the response that Janet
drafted that she sent around on 2/8/2019 with the note below. Please let us know what you think.

18-000-8567 is a Congressional for BW signature that needs to be reviewed by Ben at minimum. Attached

version has updated numbers and a couple of flags to check.. Ex. 5 Deliberative Process (DP) i
Ex. 5 Deliberative Process (DP) i

Holly Pugliese

Office of Transportation and Air Quality
US EPA

sugliese hollvi@ena.gov

From: Meekins, Tanya

Sent: Thursday, February 14, 2019 8:15 AM

To: Cohen, Janet <gohern ianst@epa. gov>

Cc: Pugliese, Holly <puglisse hollvi@ena gov>
Subject: FYI - letter re: small refinery exemption

Hi Janet

Thanks
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@ongress of the United States
HWashington, BE 20515

June 20, 2018

The Honorable Scott Pruitt
Administrator

U.S. Environmental Protection Agency
Washington, DC

Dear Administrator Pruitt:

We write to convey our grave concerns and request additional information regarding your
failed implementation of the Renewable Fuel Standard (RFS) program. We are deeply troubled
by the lack of transparency and continued manipulation of the RFS program through your misuse
of the small refinery exemption process authorized in section 211(0)(9) of the Clean Air Act
(CAA).

The Environmental Protection Agency (EPA) continues to hurt farmers and undermine
the biofuels market by extending waivers to an unusually large number of refineries.
Agricultural communities, especially throughout the Midwest and Southern Plains, are
experiencing financial hardship due to low commodity prices and reduced access to foreign
markets resulting from uncertainties in our trade policies. Additionally, your implementation of
the RFS program is undercutting the market for renewable fuels, and inflicting further economic
pain in rural communities and throughout the agriculture sector.

Exceeding Clean Air Act Authority

EPA reportedly granted dozens of small refinery waivers' and awarded millions of
dollars’ worth of renewable fuel blending credits to refiners based upon the denial of an
extension of a waiver in 2014.2

We believe EPA has exceeded its authority under the CAA through the retroactive award
of Renewable Identification Numbers (RINS) and by attemnpting to compensate companies by
providing them RINs. Additionally, EPA appears to have further exceeded its authority by
issuing RINs that do not represent the production of any actual gallons of biofuels. For example,
EPA recently issued RINs worth millions of dollars to two companies, Sinclair Oil and
HollyFrontier, on the basis that they did not receive extensions of a waiver in 2014. However, it

Y U.S. ethanol groups bristle as EPA frees refiners from biofuels law, Reuters (Apr. 4, 2018)
(www.reuters.conv/article/us-usa-biofuels-epa-refineries/u-s-ethanol-groups-bristle-as-epa-frees-
refiners-from-biofuels-law-idUSKCNIHB2AH).

2 U.S. EPA granis refiners biofuel credits to remedy Obama-era waiver denials, Reuters
(May 31, 2018) (www.reuters.com/article/us-usa-biofuels-waivers-exclusive/exclusive-u-s-epa-
grants-refiners-biofuel-credits-to-remedy-obama-era-waiver-denials-idUSKCN1TWIDW).

1

PRINTED 0N RECYCLED PAPER
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15 unclear how, if at all, these RINs represent gatlons of repewable fuel as required under the law.
We are concerned EPA may be issuing RINs worth millions of dollars that represent phantom
biafuels’

Dramatic Rise in Hardship Awone Belineries s Not Credible

Congress did not inlend to permanently relieve small refinenies of the obligation
comply with the RFS program. The Energy Policy Act of 2003 provided the original waivers for
these facilities through 2011, with the potential for the Administrator to extend a waiver through
2613 i1 1 were warranted based upon mivrmation provided in the required Department of Energy
{(DOE) analysis,

Although the original exemption was provided 1o 39 refineries, less than half of those
responded to DUOEs survey that initially would allow them to receive an extension of a waiver
for an additional two vears.® DOE noted in the report summary that several large companies
with small refining facilities that received exemptions previously notified DOE that “they were
not going to respond 1o the survey because they did not believe they faced economic hardship.™

In 2014, DOE adiusted one of the metrics for scoring small refineries to reflect the
improved economic conditions for the refining sector. The adjustment also recognized the fact
that obligated parties had developed more physical and contractual compliance mechanisms over
the nine years of the RFS program’s existence.® [t is difficult 1o believe that 13 vears into the
RFS program, with an economy that is clearly benefiting the oil and refining sectors, that there
could be such a dramatic increase in the number of small refineries suffering “disproportionate
economic hardship” - especially those that are part of large, integrated firms.

Lack of Transparency Undermines BFS Program Imnlementation

Hy authonizing these waivers n seeret, EPA risks creating significant opponunities for
market manipulation, uncertainty for regulated entities, and an opportunity to reduce annual
renewable volume obligations (RVOs) in an opague and arbitrary manner.

At a minimum, EPA should be identifying publicly any faciity receiving an exemption of
its obligation to comply with the RFS. EFA should also provide summary statistics revealing the
otal number of gallons of binfucls represented by the exemptions granted within a compliance

 Stnclair Wyo. Ref Co. v United Staves EPA, 874 F.3d 1159 (10th Cir. 20171

* Diepartment of Energy Office of Policy and International Affairs, Small Refinery Exemprion
Study An Investipation inte Disproportionote Economic Havdship (Mar, 2011
{www ena.gov/sites/production/files/2016-1 2/documents/small-refinery-exempt-study.pd ).

S ¥d. at vii

* U8, Depantment of Energy; Office of Energy Policy and Systems Analysts, dddendum to
e Smadl Refinery Exemption Study dr Investigation into Disproportionate Economic Hordship
{(May 2014) fwww epagovisites/production/files 201 6- 1 Ydocuments/ris2-small-refiner-study-
addendum-05-2014.pd )
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year. Withholding this information ensures that only a select few participants have information
material to the market for renewable fuels and RINs,

Markets cannot function properly without transparency. Company names and awards of

exemptions by a federal agency are not confidential business information. In fact, publicly
traded firms are required to report the value of these exemptions to the Securities and Exchange
Commission, and much of the reporting on these exemptions has been due to examination of
these public documents. Withholding this information makes EPA complicit in any unfair
manipulation of the renewable fuels and RINs markets.

We request that you provide us with information regarding this recent phenomenon, so that
we can evaluate the need for this expansion of the exemption process. Please provide responses
to the following specific requests:

1.

What is the total number of small refinery exemption petitions that EPA received in each
year from 2013 through 2017?

For each year from 2013 through 2017, how many exemptions did the EPA grant?

What is the total volume of renewable fuels represented by the exemptions granted for
each year 2013 through 20177

What is the process for confirming that each refinery submitting a petition falls beneath
the 75,000 barrel-per-day throughput capacity? Please provide written documentation of
the EPA review process, including all compliance, and verification conducted by EPA
staff.

What threshold number of gallons exempted under the small refinery exemption does
EPA believe represents a significant enough proportion to require an adjustment either to
the current compliance year’s RVO or 1o the next compliance year’s RVO to assure
compliance with the annual volume requirements set by section 21 1(0)(2)(B)(i) of the
Clean Air Act?

Are any exempted gallons reassigned to remaining obligated parties for blending? If so,
are they reassigned within the same compliance year? If they are not reassigned to the
remaining obligated parties, what is the disposition of those gallons relative to the overall
RVO set by the annual rules?

Did you inform President Trump or White House staff of the potential effects on the
renewable fuel market of exempting a significant proportion of the annual renewable fuel
blending requirement and the effects of such demand erosion on agricultural commodity
prices and the economy in rural communities?

Did you consult with Secretary Perdue and USDA officials regarding the effects on
agricultural commodity prices and the economy in rural communities?

DOE’s publicly available 2011 study and addendum to the study clearly explain the
metrics DOE uses to evaluate a small refinery’s petition for an exemption under the

3
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program. Please provide EPA’s established metrics for evaluating small refinery
petitions.

10. Did EPA consult with DOE on each of the petitions for a small refinery exemption for
2016 and 20177 How many of the applications reviewed by DOE did the Department
recommend receive an extension of an exemption? For how many of the applications
reviewed by DOE for these two compliance years did EPA disagree with DOE’s
recommendation to grant or deny the exemption?

11. Companies with multiple refining facilities can select to comply with the RFS program
either on a company-wide basis or on a facility-by-facility basis. How many obligated
parties with multiple facilities selected to comply on a facility-by-facility basis in 2016,
2017, and 20187

12. It is our understanding that EPA has never awarded RIN’s to a facility for past
compliance years. Provide the citation to the law or the regulation that you relied upon in
issuing new RINs to Sinclair Refining Company and HollyFrontier Refining Company.

13. As we are now well-past the time of the initial issuance of exemptions, please provide the
list of 59 small refineries that EPA initially exempted from compliance with the RFS
from 2011 to 2013, and the list of the 13 small refineries that DOE recommended receive
an extension of their exemption through 2013.

We remain extremely concerned about your implementation of the RFS program and its
effects on rural communities. Your actions are clearly designed to enrich the oil industry at the
expense of farmers and the renewable fuels industry by undermining the RFS program. We
request that you suspend the small refinery exemption process until you provide Congress with
information to evaluate this program. We anticipate receiving your responses to our request by
Friday, July 6, 2018.

Sincerely,
Dave Loebsack Chert Bustos
Member of Congress Member of Congress
Paul Tonko Collin Peterson
Member of Congress Member of Congress
4

ED_005290_00006754-00004



EPA-HQ-2018-007467

Bobby L.
Member.

L. A

Diana DeGette
Member of Congress

ongress

Scott Peters
Member of Congress

pas 0A0__

John Sarbanes
Member of Congress

Member of Congress

il R

Member of Congress

SR 7 Do

Richard M. Nolan
Member of Congress

%
o () HEdom
Tom O’Halleran
Member of Congress
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Message

From: Nelson, Karen [nelson.karen@epa.gov]

Sent: 12/10/2019 3:49:27 PM

To: Bunker, Byron [bunker.byron@epa.gov]; Cohen, Janet [cohen.janet@epa.gov]; Caballero, Kathryn
[Caballero.Kathryn@epa.gov]; Michaels, Lauren [Michaels.Lauren@epa.gov]; Parsons, Nick [Parsons.Nick@epa.gov]

Subject: FW: RFS small refinery matter - RIN replacement response letter - for OAR review

Attachments: dshRLSO 2019.12.04 Vintage RIN v2+do.docx

Here is the David Orlin/David Harlow version Sue was discussing at today’s meeting.

From: Orlin, David <Orlin.David@epa.gov>

Sent: Thursday, December 5, 2019 5:20 PM

To: Cohen, Janet <cohen.janet@epa.gov>; Stahle, Susan <Stahle.Susan@epa.gov>; Bunker, Byron
<bunker.byron@epa.gov>; Hengst, Benjamin <Hengst.Benjamin@epa.gov>; Nelson, Karen <nelson.karen @epa.gov>;
Caballero, Kathryn <Caballero.Kathryn@epa.gov>

Cc: Mroz, Jessica <mroz.jessica@epa.gov>; Dubey, Susmita <dubey.susmita@epa.gov>

Subject: RE: RFS small refinery matter - RIN replacement response letter - for OAR review

I made an effort to address some of his more conceptual points, but to do so | rewrote several sentences. | did not make
the edits on the sharepoint site because they were not minor and | wasn’t sure if people want to go down this road but
they are attached.

David Orlin
U.S. EPA, Office of General Counsel
(202) 564-1222

From: Cohen, Janet <cghen.lanst@epa gov>

Sent: Thursday, December 05, 2019 3:47 PM

To: Stahle, Susan <Siahile Susan@epa.gov>; Bunker, Byron <bunker.byron@epa gov>; Hengst, Benjamin
<Hengst Benlamin®@epa.gov>; Nelson, Karen <nelson karendena.gov>; Caballero, Kathryn

<Caballers Kathryn@ena gov>

Cc: Mroz, Jessica <mmroz.iessica@ena. gov>; Dubey, Susmita <dubey.susmitafepa.gov>; Orlin, David
<Crlin, Davidi@eng. gov>

Subject: RE: RFS small refinery matter - RIN replacement response letter - for OAR review

Ex. 5 Deliberative Process (DP)

- 1. -

From: Stahle, Susan <Sighie Susan@epa.pov>

Sent: Thursday, December 05, 2019 3:25 PM

To: Bunker, Byron <bunker.byron@epa.gov>; Hengst, Benjamin <Hengst.Benlamin@epa,.gov>; Cohen, Janet
<cohen.ianet®epa.gov>; Nelson, Karen <nelson.karen@epa.gov>; Caballero, Kathryn <Caballero Kathryn®@epa.gov>
Cc: Mroz, Jessica <irroz.iessicai@epa.gov>; Dubey, Susmita <dubsy.susmitai@epa.gov>; Orlin, David

<Oplin. David@ena.gov>

Subject: RE: RFS small refinery matter - RIN replacement response letter - for OAR review
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Ex. 5 Deliberative Process (DP) / Attorney-Client Privilege / Attorney Work Product

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Bunker, Byron <bunker.byron@epa.gov>

Sent: Thursday, December 5, 2019 3:04 PM

To: Hengst, Benjamin <Hengst. Benlamin@epa. gov>; Cohen, Janet <sohen.lanet@epa.zov>; Nelson, Karen
<nelsonkaren@epa.gov>; Caballero, Kathryn <Caballers. Kathryn@epa.gow>

Cc: Mroz, Jessica <miroz.iessicai@epa.gov>; Dubey, Susmita <dubevy.susmitafepa.gov>; Stahle, Susan
<Siahle Susan®@epa.goy>; Orlin, David <Qlin David@epa.gov>

Subject: RE: RFS small refinery matter - RIN replacement response letter - for OAR review

| dropped David and Alex from the e-mail chain and added Janet, Karen and Kathryn.

Ex. 5 Deliberative Process (DP)

Janet — can you please make sure that you are OK with David’s edits? | don’t want mine to be the only OTAQ/SRE eyes
on the suggested changes.

Thanks,

Byron

EEEEEEEEEEEEEEEE RS EEEEEE S

Byron Bunker

Director Compliance Division

Office of Transportation and Air Quality
Environmental Protection Agency

2000 Traverwood Drive

Ann Arbor, M1 48105

Bunker Byron®epa.zoy

Phone: (734) 214-4155
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i Ex. 6 Personal Privacy (PP) :
L2 EEEEEEEEEEEEEEEEEESEEESEEEEES ST

From: Harlow, David <hariow. david@epa.gov>

Sent: Thursday, December 05, 2019 2:27 PM

To: Dominguez, Alexander <domingusz alexander@epa. gov>; Hengst, Benjamin <Hengst. Benlamin@epa.gov>
Cc: Bunker, Byron <bunker.byroni@epa.gov>; Mroz, Jessica <proz.iessica@epa.goy>; Dubey, Susmita
<dubeyv.susmita@epa.gov>; Stahle, Susan <Stghle Susan®@epa.goyv>; Orlin, David <Qrlin. David@ena gov>
Subject: RE: RFS small refinery matter - RIN replacement response letter - for OAR review

Ben,
Well, so this took pretty much all day, didn’t 1t?

Attached are my thoughts, which I offer (rather presumptuously) in my ignorance.
But while admitting presumption, I do plead that they are offered in sincerity. (Not
that I don’t otherwise have a subversive interpretation of CAA § 211(0)(9)).

David S. Harlow

Senior Counsel

Immediate Office of the Acting Assistant Administrator
Office of Air and Radiation, USEPA

WJC-N Room 5409K

1200 Pennsylvania Avenue NW

Washington, DC 20460

202-564-1233

Harlow David@ena sov

From: Harlow, David

Sent: Thursday, December 5, 2019 7:37 AM

To: Dominguez, Alexander <domingusz alexander@epa. gov>; Hengst, Benjamin <Hengst. Benlamin@epa.gov>
Cc: Bunker, Byron <bunker.byroni@epa.gov>; Mroz, Jessica <proz.iessica@epa.goy>; Dubey, Susmita
<dubey.susmita@epa.gov>; Stahle, Susan <Stghle Susan@epa.gov>; Orlin, David <Qrlin. David@ena gov>
Subject: RE: RFS small refinery matter - RIN replacement response letter - for OAR review

Ben,

To add to what Alex said, I'd printed out a copy of the earlier version back before
Thanksgiving, but could never work up the enthusiasm to look at it. So, yes, thank
you for the updated version.

But I'm afraid there’s bad news. I think I may have rallied, enthusiasm-wise. Hope
to get back to you on this a bit later this morning.

David S. Harlow
Senior Counsel
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Immediate Office of the Acting Assistant Administrator
Office of Air and Radiation, USEPA

WJC-N Room 5409K

1200 Pennsylvania Avenue NW

Washington, DC 20460

202-564-1233

From: Dominguez, Alexander <dominguez.alsxander@spa.goy>

Sent: Wednesday, December 4, 2019 9:39 PM

To: Hengst, Benjamin <HengsiBenlamin@epa, gov>

Cc: Harlow, David <harlow. david@epa.gov>; Bunker, Byron <bunker.byron®epa.gov>; Mroz, Jessica
<rroziessica@epa.gov>; Dubey, Susmita <dubey susmita@epa.gov>; Stahle, Susan <Stahie Susan@epa.gov>; Orlin,
David <rlin. David@epa,. goyv>

Subject: Re: RFS small refinery matter - RIN replacement response letter - for OAR review

Ben - Correct, you have not heard back so thank you for the updated version.

We have a meeting scheduled with the Administrator next Tuesday to discuss a host of RFS related items and this is
certainly on the list. Happy to elaborate tomorrow or Friday.

p=

On Dec 4, 2019, at 8:43 PM, Hengst, Benjamin <Hsngst. Beniaminispa.gov> wrote:

David, Alex—I don’t believe we've heard back from you on the status of this letter {or if you’ve had a
moment to review it).

We have a slightly updated version; see attached.

Alex, we can talk a bit more about this one tomorrow or Friday. Thanks—Ben

From: Hengst, Benjamin

Sent: Friday, November 22, 2019 9:27 AM

To: David Harlow (harlow david@epa sov) <barlow. david@epa. gov>; Alexander Dominguez
(dominguez.slexander@epa.gov) <dominguez slexander@epa.gov>

Cc: Bunker, Byron <hunker.byron@@ena.gov>; Jessica Mroz (mroz.jessicaiens. gov)
<mrordessica@epa.gov>; Dubey, Susmita <dubev.susmitai@ena.gov>; Stahle, Susan
<Stahle Susan@epa.gov>

Subject: RFS small refinery matter - RIN replacement response letter - for OAR review

David, Alex—attached is our draft response letter on the RIN replacement (or vintage RIN) issue. This
has been reviewed and cleared by OTAQ, and by OGC up through Justin already. The letter contains CBI.

Please review this and, if appropriate, share with Anne. When you are done with your review, please let
me know and we will send it down formally for signature.

Ex. 5 Deliberative Process (DP)
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<2019.12.04 Vintage RIN v2.docx>
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Message

From: Hengst, Benjamin [Hengst.Benjamin@epa.gov]

Sent: 12/6/2019 2:03:59 PM

To: Bunker, Byron [bunker.byron@epa.gov]; Cohen, Janet [cohen.janet@epa.gov]
Subject: Re: RFS small refinery matter - RIN replacement response letter - for OAR review

Byron — | will call you today to discuss next steps on this {and

Ex. 4 CBI

Thanks. Ben

On Dec 5, 20189, at 5:20 PM, Orlin, David <Orlin.David@epa.gov> wrote:

I made an effort to address some of his more conceptual points, but to do so | rewrote several
sentences. | did not make the edits on the sharepoint site because they were not minor and | wasn'’t
sure if people want to go down this road but they are attached.

David Orlin
U.S. EPA, Office of General Counsel
(202) 564-1222

From: Cohen, Janet <cohen.janet@epa.gov>
Sent: Thursday, December 05, 2019 3:47 PM

To: Stahle, Susan <Stahle.Susan@epa.gov>; Bunker, Byron <bunker.byron@epa.gov>; Hengst, Benjamin
<Hengst.Benjamin@epa.gov>; Nelson, Karen <nelson.karen@epa.gov>; Caballero, Kathryn

<Caballero.Kathryn@epa.gov>

Cc: Mroz, Jessica <mroz.jessica@epa.gov>; Dubey, Susmita <dubey.susmita@epa.gov>; Orlin, David

<Orlin.David@epa.gov>

Subject: RE: RFS small refinery matter - RIN replacement response letter - for OAR review

Ex. 5 Deliberative Process (DP)

- 1. -

From: Stahle, Susan <Sighie Susan@epa.pov>
Sent: Thursday, December 05, 2019 3:25 PM

To: Bunker, Byron <bunker.byron@epa.gov>; Hengst, Benjamin <Hengst.Beniamin@isepa,.gov>; Cohen,
Janet <cghen.ianet@epa gov>; Nelson, Karen <nelsonkareni®epa.gov>; Caballero, Kathryn

<Caballers Kathryn@ena gov>

Cc: Mroz, Jessica <mmroz.iessica@ena. gov>; Dubey, Susmita <dubey.susmitafepa.gov>; Orlin, David

<Crlin, Davidi@eng. gov>

Subject: RE: RFS small refinery matter - RIN replacement response letter - for OAR review

Ex. 5 Deliberative Process (DP) / Attorney-Client Privilege / Attorney Work Product
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Ex. 5 Deliberative Process (DP) / Attorney-Client Privilege / Attorney Work Product

Susan Stahle

Air and Radiation Law Office

Office of General Counsel

U.S. Environmental Protection Agency
WICN-7502B

202-564-1272

From: Bunker, Byron <bunker.byvroni@ena.gov>

Sent: Thursday, December 5, 2019 3:04 PM

To: Hengst, Benjamin <Hengst. Berdamin@epa, gov>; Cohen, Janet <cohen.anset@eapa.gov>; Nelson,
Karen <nelson.karen@epa.gov>; Caballero, Kathryn <Caballero Kathryn@epa gov>

Cc: Mroz, Jessica <mirgz.jessica@epa. zov>; Dubey, Susmita <dubey.susmita@epa.gov>; Stahle, Susan
<Stahle Susan@epa.gov>; Orlin, David <Qrlin. David@epa.gov>

Subject: RE: RFS small refinery matter - RIN replacement response letter - for OAR review

| dropped David and Alex from the e-mail chain and added Janet, Karen and Kathryn.

Ex. 5 Deliberative Process (DP)

Thanks,

Byron

EEEEEE R EEEEREEEEEEEEEEEESES

Byron Bunker

Director Compliance Division

Office of Transportation and Air Quality
Environmental Protection Agency

2000 Traverwood Drive

Ann Arbor, M1 48105

Bunker Byron®@lepa gov

Phone: (734) 214-4155

i Ex. 6 Personal Privacy (PP)
FEER R FAE T TR E W TR ok ook ok ok o o o o ok
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From: Harlow, David <hariow. davidi@epa.gov>

Sent: Thursday, December 05, 2019 2:27 PM

To: Dominguez, Alexander <dominguez alexander®@epa.goyv>; Hengst, Benjamin

<Hengst. Beniamin@epa.gov>

Cc: Bunker, Byron <bunker.byronfepa.gsov>; Mroz, Jessica <imroz.iessicaf@spa.gov>; Dubey, Susmita
<gdubeysusmita@epa.gov>; Stahle, Susan <Stahle Susani®ena,gov>; Orlin, David <Crlin. David @epa.pov>
Subject: RE: RFS small refinery matter - RIN replacement response letter - for OAR review

Ben,
Well, so this took pretty much all day, didn’t 1t?

Attached are my thoughts, which I offer (rather presumptuously) in my
ignorance. But while admitting presumption, I do plead that they are
offered in sincerity. (Not that I don’t otherwise have a subversive
interpretation of CAA § 211(0)(9)).

David S. Harlow

Senior Counsel

Immediate Office of the Acting Assistant Administrator
Office of Air and Radiation, USEPA

WJC-N Room 5409K

1200 Pennsylvania Avenue NW

Washington, DC 20460

202-564-1233

Harlow David@ena gov

From: Harlow, David

Sent: Thursday, December 5, 2019 7:37 AM

To: Dominguez, Alexander <dominguez alexander®@epa.goyv>; Hengst, Benjamin

<Hengst Benjaminepa.cov>

Cc: Bunker, Byron <bunker.byronfepa.gsov>; Mroz, Jessica <imroz.iessicaf@spa.gov>; Dubey, Susmita
<gdubeysusmita@epa.gov>; Stahle, Susan <Stahle Susani®ena,gov>; Orlin, David <Crlin. David @epa. pov>
Subject: RE: RFS small refinery matter - RIN replacement response letter - for OAR review

Ben,

To add to what Alex said, I'd printed out a copy of the earlier version
back before Thanksgiving, but could never work up the enthusiasm to
look at it. So, yes, thank you for the updated version.

But I'm afraid there’s bad news. I think I may have rallied, enthusiasm-
wise. Hope to get back to you on this a bit later this morning.

David S. Harlow
Senior Counsel
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Immediate Office of the Acting Assistant Administrator
Office of Air and Radiation, USEPA

WJC-N Room 5409K

1200 Pennsylvania Avenue NW

Washington, DC 20460

202-564-1233

From: Dominguez, Alexander <dominguez.alsxander@spa.goy>

Sent: Wednesday, December 4, 2019 9:39 PM

To: Hengst, Benjamin <HengsiBenlamin@epa, gov>

Cc: Harlow, David <harlow. david@epa.gov>; Bunker, Byron <bunker.byron®epa.gov>; Mroz, Jessica
<mroziessica@epa.gov>; Dubey, Susmita <dubey susmita@epa.gov>; Stahle, Susan

<Stahle Susan@epagov>; Orlin, David <Qrlin, David@epa gov>

Subject: Re: RFS small refinery matter - RIN replacement response letter - for OAR review

Ben - Correct, you have not heard back so thank you for the updated version.

We have a meeting scheduled with the Administrator next Tuesday to discuss a host of RFS related
items and this is certainly on the list. Happy to elaborate tomorrow or Friday.

On Dec 4, 2019, at 8:43 PM, Hengst, Benjamin <Hsngst. Beniaminispa.gov> wrote:

David, Alex—! don’t believe we've heard back from you on the status of this letter (or if
you’ve had a moment to review it).

We have a slightly updated version; see attached.

Alex, we can talk a bit more about this one tomorrow or Friday. Thanks—Ben

From: Hengst, Benjamin

Sent: Friday, November 22, 2019 9:27 AM

To: David Harlow (harlow. david@ epa sov) <harlow. david@epa.gov>; Alexander
Dominguez {dominguer. slexander@epa.gov) <dominguerslexander@epa.gov>

Cc: Bunker, Byron <hunker.byron@@ena.gov>; Jessica Mroz (mroz.jessicaiens. gov)
<mrordessica@epa.gov>; Dubey, Susmita <dubev.susmita@ena.gov>; Stahle, Susan
<Stahle Susan@epa.gov>

Subject: RFS small refinery matter - RIN replacement response letter - for OAR review

David, Alex—attached is our draft response letter on the RIN replacement {or vintage
RIN) issue. This has been reviewed and cleared by OTAQ, and by OGC up through Justin
already. The letter contains CBI.

Please review this and, if appropriate, share with Anne. When you are done with your
review, please let me know and we will send it down formally for signature.
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Ex. 5 Deliberative Process (DP)

<2019.12.04 Vintage RIN v2.docx>
<dshRLSO 2019.12.04 Vintage RIN v2+do.docx>
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Mon Mar 25 16:37:09 EDT 2019

"Wheeler, Andrew” <wheeler.andrew@epa.gov>

Fw: Supplemental Petition for Reconsideration -- Producers United
To: "CMS.OEX" <cms.oex@epa.gov>

From: Jerome Muys <jmuys@muyslaw.com>

Sent: Monday, March 25, 2019 4:35 PM

To: Wheeler, Andrew

Cc: Dertke, Daniel (ENRD); Spence, Samara (ENRD); sandra@francoenvironmentallaw.com
Subject: Supplemental Petition for Reconsideration -- Producers United

Administrator Wheeler —

Attached please find the Supplemental Petition we are submitting on behalf of Producers United with respect to EPA’s consideration of
the Small Refinery Exemption under the Clean Air Act. Thank you for your consideration of this submission.

With best regards,

Jerome C. Muys, Jr.
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Muys & Associates LLC

910 17t Street, Suite 800
Washington, D.C. 20006
(202)-559-2054

March 25, 2019
Via Electronic Mail

The Honorable Andrew Wheeler, Administrator
U.S. Environmental Protection Agency

William Jefferson Clinton Building

1200 Pennsylvania Avenue, NW

Mail Code: 1101A

Washington, DC 20460
Wheeler.andrew(@Epa.gov

RE:  Supplement to Petition for Reconsideration and Rulemaking and Request for
Administrative Stay regarding Small Refinery Exemptions

Dear Administrator Wheeler:

On July 31, 2018, Producers of Renewables United for Integrity Truth and Transparency
(Petitioner) ! submitted a Petition for Reconsideration and Rulemaking and Request for
Administrative Stay. The petition related to EPA’s handling of small refinery exemptions under
the Renewable Fuel Standard (RFS) program. Although we believe that by re-asserting that it has
authority to grant retroactive exemptions in the final 2019 Renewable Fuel Standard EPA has
effectively denied aspects of the July 31, 2018 petition for reconsideration,” Petitioner also raised
concerns with EPA’s lack of transparency and refusal to provide information regarding its
implementation of the statute’s small refinery exemption provisions and 40 C.F.R. §80.1441. As
such, the petition included a request for rulemaking to improve the transparency of EPA’s small
refinery exemption program. Information that has recently come to light provides further support
for the request for greater transparency with respect to EPA’s handling of small refinery
exemptions. Thus, Petitioner submits this supplemental petition to request that EPA promptly
disclose basic information regarding extensions of small refinery exemptions, including the
information outlined in its proposed Renewable Enhancement and Growth Support (“REGS”)
Rule, 81 Fed. Reg. 80,828, 80,934 (Nov. 16, 2016).

1 Petitioner includes biomass-based diesel and ethanol producers that participate in
the RFS program.
2 Petitioner submitted a Petition for Review on the 2019 final RFS on February 9, 2019

(Case No.19-1036).
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Petitioner also reasserts its request for an administrative stay on taking any further action
with respect to small refinery exemptions until EPA provides the public with transparency on
EPA’s handling of the small refinery exemptions, including an explanation of its claimed authority
in granting such exemptions, its criteria for considering and granting such exemptions, and other
information needed for the market to understand how EPA is complying with its regulations and
the statute in granting “extensions” well after small refineries have lost their exemption or have
shown that they can comply with the volume requirements. Petitioner believes that EPA is
required to provide notice and comment on structural and process changes made to its handling of
small refinery exemptions, rather than amend its regulations through closed-door informal
adjudications as EPA has been doing. Moreover, it is an abuse of discretion not to provide the
public with notice and opportunity to comment on EPA’s handling of these exemptions, given the
significant impacts EPA’s expansion of these exemptions has had on the program and the biofuels
industry.

Since the petition for reconsideration/rulemaking was submitted, EPA has provided data
showing a substantial increase in requests for “extensions” of the small refinery exemption. EPA
now shows 39 pending requests for small refinery exemptions for compliance year 2018, which is
the largest number of requests submitted to EPA, according to the data provided so far. On March
20, 2019, it was reported that EPA is likely to grant “partial” exemptions to some of these
refineries.> Use of partial exemptions is yet another change in EPA’s handling of small refinery
exemptions from what is in its regulations and does not appear grounded in the statute.* See also
Br. for the Pet’r at 35-38, 47-54, Advanced Biofuels Ass’n v. EPA, No. 18-1115 (D.C. Cir. filed
Mar. 6, 2019). Even if EPA granted one partial exemption previously,” EPA has basically been
granting each and every request in recent years.® EPA continues to take these actions behind
closed doors, while at the same time acknowledging that the RIN-market and RFS participants
need greater transparency. See 84 Fed. Reg. 10,584 (Mar. 21, 2019). EPA recognizes improved
market transparency ‘“helps obligated parties and other market participants make informed
decisions” and “can reduce information asymmetry among market participants increasing
confidence in the market.” /d. at 10,608.

EPA’s lack of transparency is purportedly based on claims of confidential business
information (CBI) by small refineries. In its proposed REGS Rule, however, EPA proposed to
codify a determination that basic information regarding the exemptions is not considered CBI and
that such information should be provided to the public on regular basis. 81 Fed. Reg. at 80,934

3 See Jarrett Renshaw, EPA likely to grant partial waivers from U.S. biofuel laws for 2018:
sources, Reuters, Mar. 20, 2019, https://www.reuters.com/article/us-usa-epa-biofuel/epa-
likely-to-grant-partial-waivers-from-u-s-biofuel-laws-for-2018-sources-idUSKCN1R12LN.

4 Even though there is some report language for appropriations that may touch on
small refinery exemptions, Congress has not amended the statute, and the public has had to
file litigation to get a glimpse into how EPA handles these requests in response.

5 See, supra n.3.
6 EPA has denied zero requests for compliance years 2016 and 2017.
7 The proposed regulation would provide: “The following information related to

petitions submitted under this section that have been accepted by EPA for evaluation is not
entitled to confidential treatment under 40 CFR part 2, subpart B: (1} Petitioner’s name. (2}

2
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There, EPA determined correctly “that basic information related to EPA actions on petitions for
RFS small refinery and small refiner exemptions may not be claimed as confidential business
information.” /d. at 80,909. To date, EPA has declined to finalize its 2016 proposal, leaving
interested parties to glean from congressional testimony and leaked reports to the press bits and
pieces of information as to how it interprets its authority and regulations. Indeed, because EPA is
acting outside its regulations, the public has been forced to initiate litigation to try to identify
EPA’s claimed authority in its expansion of the small refinery exemptions and credits under the
RFS (42 U.S.C. §7545(0)) and its rationale for taking such impermissible actions. This is directly
contrary to EPA’s statutory obligations to ensure the RFS volumes are being met (and to do so
through regulations), to the promises EPA made to Congress, and to good governance.

The requested information regarding exemption extensions is critical to assessing EPA’s
implementation of the small refinery exemptions and the proper functioning of the RIN market.
The aggregated data that EPA currently discloses on the number of requests submitted and granted
provides the public with little information on how EPA actually interprets its authority and
evaluates extension requests. In particular, this aggregated information provides no information
on the impact of any individual exemption since it does not provide any information about the
specific volumes being exempted and when, and whether the refinery retired RINs and is seeking
“unretired” or “new” RINSs to replace those RINs, which would indicate whether, when and how
many RINs may be (illegally) re-entering the market. This allows small refineries to gain a
competitive advantage over the rest of the market, by having access to information no one else can
obtain, and to manipulate the RFS regulations and market, by picking and choosing what
regulations it must follow as an obligated party or when it can dump RINs into the market as an
exempt refinery.® Apparently recognizing the inconsistencies between its current regulations and
EPA’s “practice” in allowing retroactive exemptions, EPA’s recent proposal on RIN reforms
proposes different treatment for small refineries. See, e.g., 84 Fed. Reg. at 10,618. This proposal
does not address the concerns raised regarding potential impacts to the market or EPA’s failure to
ensure the required volumes (or EPA’s failure to provide notice and comment on EPA’s
interpretation of the small refinery exemption provisions).

EPA has, in fact, provided no basis for withholding as CBI such basic information as a
small refinery’s request for an extension of the small refinery exemption under the RFS program,
EPA’s determination as to that request (and the rationale in support), and the impact of those

The name and location of the facility for which relief is requested. (3} The general nature of
the relief requested. (4) The time period for which relief is requested. (B) The following
information related to EPA determinations on petitions submitted under this section is not
entitled to confidential treatment under 40 CFR part 2, subpart B: (1) Petitioner’s name. (2)
The name and location of the facility for which relief was requested. (3) The general nature
of the relief requested. (4) The time period for which relief was requested. (5) The extent to
which EPA either granted or denied the requested relief. (C) The EPA will disclose the
information specified in paragraphs (e)(2)(iv})(A) and (B) of this section on its Web site, or
will otherwise make it available to interested parties, notwithstanding any claims that the
information is entitled to confidential treatment under 40 CFR part 2, subpart B.”

8 EPA imposes limitations on a small refinery’s ability to separate RINs, which are not
applicable to refiners that are obligated parties. 40 C.F.R. §80.1429(b).
3
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exemptions on the program.® As EPA explained in the REGS proposal, the fact of seeking an
extension and EPA’s decision on that exemption isnot CBI. In fact, some companies have publicly
disclosed that they have received exemptions under the RFS program, even assigning a value to
the RIN “savings” from those exemptions that can provide insight into the scope of the exempted
volumes associated with their individual exemption (particularly where the U.S. Energy
Information Administration provides information on refinery capacities).!’ Other refineries have
admitted they have received or sought exemptions in litigation. In other words, these businesses
have not taken action to ensure against public disclosure, even disclosing the information
themselves, and there is no risk that they will not continue to seek extensions (if eligible) were
EPA to provide more specifics on who is requesting and receiving exemptions.

Recently, EPA posted a notice of intent to sue letter from Kemn Oil & Refining Co., dated
February 7, 2019, which provides the same information that EPA had proposed to provide for all
exemptions. That is, through this letter, EPA has posted information related to the name and
location of the refinery seeking the exemption and the nature and extent of the relief requested
(e.g., relieving an obligation of 23 million RINs for compliance year 2017). This is further
evidence that EPA does not believe that this type of information is CBI and, thus, it is unclear how
EPA could continue to refuse to provide information regarding its decisions with respect to
requests for extensions of the small refinery exemptions to the public. There are numerous
Freedom of Information Act and Congressional requests to make this information publicly
available. Given the strong, and widespread, interest in this information, EPA should make any

? In testimony before the Senate Environment and Public Works Committee, you
acknowledged that granting of small refinery exemptions “takes barrels away” from the RFS
requirements. Hearing on the Nomination of Andrew Wheeler to be Administrator of the
Environmental Protection Agency before the U.S. Senate Committee on Environment and
Public Works, Jan. 16, 2019, Tr. at 54, available at
https://www.epw.senate.gov/public/ cache/files/6/c/6ca552e9-7080-46b2-9aba-
50{858dbfb31/EFD9580A8COCFCI98C19BFF1248249EC7.spw-011619.pdf.

10 The Small Refiners Coalition, which included ten companies, submitted comments
opposing EPA’s REGS Rule proposal, asserting that the proposal would “necessarily reveal
information about the company’s financial position.” EPA-HQ-OAR-2016-0041-0317 (Feb.
16, 2017) at 1 n.1, 7. But the proposal would not release any financial information of the
company, and, significantly, the Coalition revealed that its members have sought and
received exemptions, showing that the fact that these companies have sought or received an
exemption is not the type of information that the company normally treats as confidential.
See, e.g., EPA Letter to Perkins Coie, Sept. 7, 2016, at 2; see also id. at 1 (quoting Coalition's
assertion that some of its members “are in very weak financial positions”); Delek US
Holdings, Inc.,, Form 10-K for fiscal year ending Dec. 31, 2018, at 63, 82, F-49, available at
https://delekus.gcs-web.com/node/15566/html.  Moreover, there is no explanation
provided as to how releasing general information as to the scope and reasons for EPA’s
decision would harm the small refinery, which is seeking relief from regulatory obligations.
1 Available at https://www.epa.gov/sites/production/files /2019-
02 /documents/kor noi 2 7 2019.pdf.
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information it provides on small refinery exemptions to individual requestors available to the
public as a whole.

Additionally, as EPA explained, basic information on who is requesting and receiving
exemptions and the timing and extent of those exemptions is necessary to identify the “nature and
scope of work that the EPA has decided to undertake.” 81 Fed. Reg. at 80,910. Of particular
concern to Petitioner is that the Kern Oil letter requests the same treatment as HollyFrontier and
Sinclair Oil to issue current-year RINs to account for RINs it already has retired. Although
Petitioner believes EPA lacks such authority, this request further illustrates why EPA’s practice of
taking these actions behind closed doors is against good governance. To the extent EPA believes
it has authority to allow unretiring of RINs, including creation of new RINSs, it was required to
undergo notice-and-comment rulemaking. Part and parcel of this obligation is to provide the
public with the information needed to understand the scope and potential impacts of EPA’s actions.
In its recent proposal on RIN reforms, EPA noted some of its “practice” in how it handles small
refinery exemption requests, which have not been subject to notice and comment. This is
insufficient to meet EPA’s substantive and procedural obligations under administrative law and
the RFS statute.

For the foregoing reasons and as outlined in its July 31, 2018 petition, Petitioner requests
that EPA finalize its determination that basic information regarding small refinery exemptions be
publicly disclosed. Several economists have tied volatility in RIN markets to the uncertainty
created by EPA’s actions done behind closed doors.!? EPA itself has acknowledged the need for
greater transparency in the RIN market, and, significantly, EPA committed to “provide more
transparency on how [EPA] make[s] these [small refinery exemption] decisions.”!® Indeed, this
information can be provided without finalizing the regulation, in which EPA was simply codifying
its determination to facilitate disclosure. This information could be provided on the same website
EPA already initiated for small refinery exemptions. Thus, Petitioner urges EPA to begin
providing the basic information on who is seeking and receiving exemptions and the timing and
extent of those requests and exemptions, as soon as possible.!*

In any event, given that EPA has already made Kern Oil’s letter public, there is no valid
reason to keep secret any action done in response to that letter, including granting or denying the
request for an exemption and request to allow generation of current-year RINs. At a minimum,

12 Hearing before Subcommittee on Environment, U.S. House Committee on Energy and
Commerce, July 25,2018, Preliminary Tr. at 619-623, 649-650, 1120-1124, available at
https://docs.house.gov/meetings /IF/1F18/20180725/108610/HHRG-115-1F18-
Transcript-20180725.pdf.

13 Hearing Before U.S. Senate Committee on Environment and Public Works, Aug. 1,
2018, Tr. at 75, available at https://www.epw.senate.gov/public/ cache/files/a/f/aftfe2{0-
6008-4c2a-af13-87d1ch26d6be/7564C79
E99E118F3853D747150119932.spw-080118.pdf; see also id. at 30, 47, 55-58, 84-85; 83
Fed. Reg. 63,704, 63,707 (Dec. 11, 2018].

14 On March 14, EPA indicated it had granted five more exemptions for compliance year
2017. As of March 23, 2019, EPA has indicated there are 42 requests for small refinery
exemptions still pending {1 for compliance year 2016, 2 for compliance year 2017, and 39
for compliance year 2018].

ED_005290_00006781-00006



EPA-HQ-2018-007467

Kern Oil has waived any rights to treat the decision as confidential and, therefore, EPA must
provide its determination with respect to the Kern O1l letter to the public.

Request for Administrative Stay

EPA continues to make significant and drastic changes to its handling of small refinery
exemptions without undertaking public notice and comment or even providing any guidance to the
public to understand its actions and ensure EPA is complying with its statutory obligations under
the RFS program. These changes exceed the statutory authority granted by Congress. Challenges
to these violations of Congress’s directives are likely to succeed on the merits of any litigation. In
addition, this lack of transparency has continued to have effects on the market despite EPA’s
meager attempts to provide more information.

Biofuel producers, such as members of Petitioner, will be harmed absent a stay. The
purpose of the RFS program was to promote biofuel production and incentivize investment.
Biofuel producers have taken action in reliance on the volume requirements and Congressional
intent. EPA’s actions have reduced demand, causing biofuel producers to lose sales and customers.
The volatility in the market caused by EPA’s actions have caused producers to lose their
investments and have impacted their profitability. Those that own RINs have lost the value of
those RINs, which, in turn, restrict their ability to continue to invest and grow the program. These
are harms that, while economic, are not recoverable and put biofuel producers at very real financial
risk if they continue to operate in a market where EPA’s actions are artificially devaluing RIN
prices. On the other hand, small refineries will not be harmed. They delayed in seeking an
extension, and EPA has confirmed, again and again, that small refineries can recover their costs of
RINs. Moreover, the statute allows small refineries to claim a deficit as they await action on any
request. Indeed, it is not clear whether small refineries have taken any actions to come into
compliance in future years, as Congress (and EPA) intended.

A stay is also in the public interest. By expanding the small refinery exemption and failing
to adjust for the lost volumes, EPA is reducing the displacement of petroleum-based fuels with
renewable fuels. As Congress has recognized, renewable fuels, particularly advanced biofuels,
provides environmental benefits. EPA’s actions, thus, allow for increases in greenhouse gas
emissions, air toxics, and other pollutants that are harmful to the public health. RINs have also
provided rural economic benefits, and the reduced demand has had a negative impact on farmers.
It also can affect the benefits to consumers, where EPA has consistently found that the RFS
program has contributed to lower prices at the pump. This is particularly concerning today given
the recent increases in fuel prices. It is also in the public benefit that EPA follows good
governance. The closed-door actions by EPA undermine the regulatory process and the public’s
faith in the government.

Thus, an administrative stay is appropriate and necessary while the Agency considers and

addresses the numerous flaws in its handling of the small refinery exemptions. Under 42 U.S.C. §
7607(d), EPA may grant a 90-day stay pending reconsideration, and we respectfully request that
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it do so. We also believe that justice requires a stay under 5 U.S.C. § 705."> Because of the
substantial expansion of exemptions EPA has recently granted, which are clearly not “extensions”
under the statute, Petitioner also does not believe EPA is limited by the statutory requirement to
respond within 90 days of receiving a request (and many of these petitions have already been
pending at EPA for more than 90 days).

Respectfully submitted,

/s/ Jerome C. Muys, Jr.
Jerome C. Muys, Jr.

Muys & Associates, LLC16
910 17th Street, NW
Suite 800

Washington, DC 20006

T 202 559-2054

F 202 559-2052
jmuys@muyslaw.com

Counsel for Producers of Renewables United for
Integrity Truth and Transparency

cC: Daniel Dertke, Esq.
Samara Spence, Esq.
Sandra Franco, Esg.

15 We believe the ongoing harms caused by EPA’s actions and the clear violations of the
statute require the stay be granted immediately. As such, this request should not be deemed
as restricting the ability to assert that seeking a stay with the agency would be impracticable.
16 Mr. Muys was formerly with Sullivan & Worcester LLP.
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Message

From: Hengst, Benjamin [Hengst.Benjamin@epa.gov]

Sent: 3/13/2019 1:05:12 AM

To: Bunker, Byron [bunker.byron@epa.gov]; Cohen, Janet [cohen.janet@epa.gov]
cC: Stahle, Susan [Stahle.Susan@epa.gov]

Subject: RE: desk statement on sre decisions

Attachments: 2019.03.13 Roll out and Desk Statement.docx

Byron, Janet—
| was getting ready to send this to Wehrum but made a few edits (primarily adding a timeline up front).

Please take a look when you can, and I'll send this first thing tomorrow. I've requested time on Bill’s calendar already
{emailed his office around 11) and haven’t heard anything back.

Ben

From: Grundler, Christopher

Sent: Tuesday, March 12, 2019 8:48 PM

To: Hengst, Benjamin <Hengst.Benjamin@epa.gov>

Cc: Cohen, Janet <cohen.janet@epa.gov>; Bunker, Byron <bunker.byron@epa.gov>
Subject: Re: desk statement on sre decisions

Got it. Thanks for the explanation

Christopher Grundler, Director

Office of Transportation and Air Quality
U.S. Environmental Protection Agency
202.564.1682 {(Washington DC)
734.214.4207 (Ann Arbor Ml)
: Ex. 6 Personal Privacy (PP) E

Wi ena.goviota

On Mar 12, 2019, at 8:29 PM, Hengst, Benjamin <Hengst Bentamin@epa.gov> wrote:

Chris—

We are providing advance notice—just the day-of. So we will send an EnviroFlash (which goes to a LOT
of addresses, ~4000) in the morning, stating that we will be updating the website at 1pm (or 2pm).

Ex. 5 Deliberative Process (DP)

We may have more updates on all this tomorrow.

Thanks
Ben
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From: Grundler, Christopher

Sent: Tuesday, March 12, 2019 5:46 PM

To: Cohen, Jlanet <cohen.janet@epa. gov>; Bunker, Byron <bunker. byron@epa zov>; Hengst, Benjamin
<Hengst. Beniamin@epa.gov>

Subject: Re: desk statement on sre decisions

Ex. 5 Deliberative Process (DP) ;

Christopher Grundler, Director

Office of Transportation and Air Quality
U.S. Environmental Protection Agency
202.564.1682 {(Washington DC)
734.214.4207 (Ann Arbor MI)
: Ex. 6 Personal Privacy (PP) :

WWW.ena.sov ot

On Mar 12, 2019, at 5:05 PM, Cohen, Janet <gohen. lanet@ena gov> wrote:

Ben — let me know what else you need. —j. -

<Desk Statement 14 March 2019.docx>
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EPA Staff Draft - Deliberative

Plan for March 14, 2019

2017 Small Refinery Exemptions

Timeline
Wednesday, March 13
e All relevant internal stakeholders are made aware of plan for Thursday, March 14
Thursday, March 14

¢ 9 am: Enviroflash email sent out to multiple fuels stakeholders. Language in EnviroFlash will
state that “At 2pm today, EPA will be simultaneously issuing additional determination
documents to small refineries that applied for a 2017 exemption, and updating the SRE
website to reflect that information.”

e 2pm: EPA emails determinations to refineries, and updates website.

Desk statement for press inguiries

Today (Thursday, May 14, 2019), the Environmental Protection Agency (EPA) updated the Renewable
Fuels Standard (RFS) program’s Small Refinery Exemptions webpage ([ HYPERLINK
"https://www.epa.gov/fuels-registration-reporting-and-compliance-help/rfs-small-refinery-exemptions"
1) to reflect decisions on five petitions for the 2017 compliance year. The petitions, previously listed as
pending, are now shown as granted. The five refineries that received exemptions produced
approximately 3.4 billion gallons of gasoline and diesel fuel in 2017, resulting in 366 million Renewable
Identification Numbers (RINs) being exempted through these decisions. The total volume of 2017 RINs
exempted to date under the Small Refinery Exemption provisions is approximately 1.8 billion RINs.

Additional background:

To increase transparency around the RFS program, last year EPA began posting information
showing the number of small refinery exemption petitions, the status of those petitions (grant, denial,
ineligible/withdrawn, or pending), the volume of exempted fuel and the volume of exempted RINs. We
also stated: “EPA intends to coordinate the timing of future small refinery exemption decisions and
updates to this RFS data website such that refineries receiving exemptions and other interested parties
receive the same RIN market information at the same time.”

Because we are updating the RFS data webpage on a nonstandard day (normally RFS data is
updated once per month on the third Thursday of the month), we will be sending e-mails to RFS
stakeholders that have registered with our RFS Listserver, a process called an “Enviroflash.” The
Enviroflash will say the following:

Subject: Notice of EPA’s Intent to Update RFS Small Refinery Exemption Data
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EPA Staff Draft - Deliberative

The Environmental Protection Agency (“EPA”) intends to issue a number of 2017 small
refinery exemption decisions today (Thursday, May 14, 2019) at 1 PM EDT and will update the
RFS Small Refinery Exemptions webpage ([ HYPERLINK "https://www.epa.gov/fuels-registration-
reporting-and-compliance-help/rfs-small-refinery-exemptions" }} to reflect these decisions. Each
petitioning refinery will receive concurrent notice of its individual decision.

Expected Questions and Answers:

Q1: Last year, thirteen US Senators wrote to then Administrator Pruitt asking EPA to cease
issuing any small refinery exemptions under the RFS. Why is EPA continuing to issue these
exemptions?

Al: EPA is required by statute to implement the small refinery exemption provisions and we
must continue to manage the program consistent with the law. We understand the frustration
that many stakeholders have with what can seem to be an opaque program. The transparency
steps that we took last year and the data we are posting today are responsive to the requests of
these Senators.

Q2: Arecent Reuters article summarizing a court filing by the Advanced Biofuels Association
(ABFA) says that EPA has issued 24 decisions granting exemptions where DOE scored the
viability portion of its matrix a zero, meaning compliance with the RFS would have no impact
on the small refinery’s ability to stay competitive and profitable. But the EPA still granted the
exemptions. Has EPA continued that practice with these latest decisions?

A2: We cannot comment on ongoing litigation or specific small refinery exemption decisions.
Each individual Small Refinery exemption decision is based upon the specific facts of the
petition. However, we can say that where DOE has found a basis to recommend relief (even 50
percent relief), EPA too has generally found it appropriate to grant relief.

Q3: When will EPA issue the other pending 2017 and 2018 decisions?

A3: EPA is working with DOE to as quickly as possible evaluate the remaining petitions for 2017
and 2018 and to issue decisions. At this time, it is likely that the majority of the 2018 decisions
will be issued after the 2018 compliance deadline of March 31, 2019. The small refineries
awaiting decisions can carry a deficit for the 2018 compliance year, which will automatically
extend the deadline for their 2018 obligation to March 31, 2020.

Q4: Your website indicates that there are still two pending 2017 petitions. Why weren’t those
decisions issued today with the others? When will they be issued?
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Ad: EPA cannot comment on specific circumstances surrounding specific petitions. EPA is
working as quickly as possible evaluate the remaining 2017 petitions and to issue decisions.

Q5: Why is EPA only now issuing 2017 petition decisions when the 2017 compliance deadline
of March 31, 2018 passed almost a year ago?

AL: The exemption petitions that EPA is acting on now were submitted well after the
compliance deadline.

Q5: Given the very late 2017 decisions, will EPA be giving the hardship recipients new 2019
RINs?

A5: No. The companies receiving these 2017 grants had previously complied and EPA will be
returning the RINs the companies submitted for that compliance. EPA will not be issuing new
RINs.

Q6: Why hasn’t EPA acted on the pending 2018 petitions?

A6: The 35-day government shutdown and the need to carefully evaluate these petitions in the
context of recent court decisions has delayed the evaluation by DOE and decision making
process at EPA longer than we would like. However, we would note that these petitioners can
carry a deficit for the 2018 compliance year without any penalty effectively making the deadline
to satisfy their 2018 obligation or receive relief from EPA March 31, 2020.

Q7: Given the very late decisions will EPA delay the 2018 compliance deadline?

A7: No. Parties that wish to extend the deadline can do so on their own by carrying a 2018
deficit forward which will have the effect of extending their 2018 compliance deadline to March
31, 2020.
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Message

From: Burch, Julia [Burch.Julia@epa.gov]

Sent: 5/14/2019 3:38:36 PM

To: Cohen, Janet [cohen.janet@epa.gov]

cC: Meekins, Tanya [Meekins.Tanya@epa.gov]
Subject: FW: Loebsack letter

Attachments: AL-18-000-8567_incoming Loebsack SREs.pdf; ATTO0001.htm

Per your request, see Clint’s suggested language for closing out the Loebsack SRE letter below. Tanya and | will take care
of this in the |0 but feel free to use this language for similar controls.

From: Woods, Clint

Sent: Friday, May 10, 2019 12:24 PM

To: Harlow, David <harlow.david@epa.gov>; Cyran, Carissa <Cyran.Carissa@epa.gov>; Lubetsky, Jonathan
<Lubetsky.Jonathan@epa.gov>; Burch, Julia <Burch.Julia@epa.gov>

Subject: Fwd: Loebsack letter

Ex. 5 Deliberative Process (DP)

Begin forwarded message:

From: "Woods, Clint" <woods.dinti@epa. gow>

Date: April 18, 2019 at 1:52:55 PM EDT

To: "Lyons, Troy" <iyons.troy@epasoy>, "Voyles, Travis" <¥ovies. Travisi®epa.gov>, "Rodrick, Christian”
<rodrick.christian@epa.gov>, "Frye, Tony (Robert)” <fryve.robert@ena.gsov>

Cc: "Dominguez, Alexander” <dominguer.alexander@epa.gov>, "Schwab, Justin”
<SchwabJustin@epa.gowy>

Subject: Fwd: Loebsack letter

All,

Ex. 5 Deliberative Process (DP)

Thanks!

Begin forwarded message:
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From: "Bunker, Byron" <bunker.byron@epa. gow>
To: "Woods, Clint" <woods.clint@ena zow>
Subject: FW: Loebsack letter

Hi Clint,

Attached is the SRE letter | briefly mentioned. Ex. 5 Deliberative Process (DP)
Ex. 5 Deliberative Process (DP) i

Thanks,

Byron

Byron Bunker

Director Compliance Division

Office of Transportation and Air Quality
Environmental Protection Agency

2000 Traverwood Drive

Ann Arbor, M 48105

Bunker Byron@ena soyv

Phone: {734} 214-4155

i Ex. 6 Personal Privacy (PP)
SERWEFFEIFFEERFHEFFWRT # tdok o e skodok 3k

From: Hengst, Benjamin

Sent: Friday, April 12, 2019 9:29 PM

To: Bunker, Byron <bunker.byron@spa.gov>; Cohen, Janet <cohen.janst@epa.govs;
Meekins, Tanya <Meekins. Tanya@ispa,.gov>; Stahle, Susan <Siahie Susanifepa.gov>;
Parsons, Nick <Parsons Nicki@ epa.gov>; Nelson, Karen <neison karen@epa gov>;
Michaels, Lauren <Michasis Laurenfepa zov>

Cc: Mroz, Jessica <miroz.iessica@epa.gov>; Meekins, Tanya <Meekins. Tanva@epa.gov>
Subject: Loebsack letter

Hi SRE team:

You have done a great job in reducing the # of SRE-related letters in our queue. The only
Congressional letter left it the Loebsack letter. I've done a thorough scrub/re-working
letter of this, and at this point we really need to finish this up. OCIR is very, very much
wanting to get this out.

At this point, | think this only needs a quick look from OGC and OTAQ. Can folks please
edit the attached and circulate? Once Byron says this is good to go, then Jessie can
make sure Tanya gets it to OCIR (Karen T.). I've tried to make it as up-to-date as
possible, and I've gone back to look at all the various edits/comm